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In the Court of Appeals of the District of Columbia. 


No. 2733. 

Ellen Carmody, Adm’x, &c., Appellant, 

vs. 

Capital Traction Company, a Corporation. 


a Supreme Court of the District of Columbia 

At Law. No. 55541. 

Ellen Carmody, Administratrix of the Estate of John Carmodv 

Deceased, Plaintiff, 

vs. 

Capital Traction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration. 

Piled February 28, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55541. 

Ellen Carmody, Administratrix of the Estate of John Carmodv 

Deceased, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant. 

Plaintiff, Ellen Carmody, Administratrix of the estate of John 
Carmody, deceased, duly appointed such Administratrix by order 
of Court in Administration No. 19649, of the Supreme Court of 
the District of Columbia, holding a probate court, who thereafter 
duly qualified as such, and who now brings her letters of Adminis¬ 
tration into Court in that behalf, sues the defendant, the Capital 
Traction Company, a corporation, for that, heretofore, to wit* May 
1—2733a 
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Sm 

31, 1912, and at the time of the grievances hereinafter mentioned, 
the Capital Traction Company was a street railway corporation 
having an office and agents, and doing business in the District of 
Columbia, and was operating its cars along certain streets and ave¬ 
nues in the City of Washington and District of Columbia; that it 
then and there became and was the duty of the said defendant Com¬ 
pany, through its employees and servants, to operate and control 
its cars with reasonable care and caution respecting the safety of 
pedestrians, and particularly those about to alight or who had ac¬ 
tually alighted from other cars thereabouts into the public streets 
and avenues along which said defendant Company’s cars were pro¬ 
pelled and operated, as aforesaid, for the purpose of crossing over 
said Company’s tracks; but, notwithstanding its said duty in this 
regard, said defendant Company became and was negligent in 

2 that, on the day aforesaid, when one of its said cars was be¬ 
ing propelled and operated in a Northwesterly direction 

along and over its tracks on Water Street, Southwest, and at a time 
when one of the cars of the Washington Railway & Electric Com¬ 
pany had stopped at N Street, Southwest, to allow its passengers to 
alight therefrom, and when plaintiff’s decedent, who was one of 
said alighting passengers, started across the said defendant Com¬ 
pany's tracks, said defendant Company’s Northwest-bound car then 
and there being controlled, operated and propelled, as aforesaid, 
by said defendant Company, its servants or agents, so ran, pro¬ 
pelled and operated its said car past the intersection of said N 
Street, without sounding any warning bell or warning signal of any 
sort to indicate the approach of said car to said crossing, and at a 
high and unlawful rate of speed, and without any proper lookout 
being kept by said defendant Company’s motorman, while no suf¬ 
ficient attention was paid by him to passengers from other cars 
thereabouts who were alighting therefrom and crossing said de¬ 
fendant Company's tracks, and neither was said car kept under 
such control by its said motorman as that, when occasion should 
require, it could be slowed down or stopped within a proper, rea¬ 
sonable and safe distance for those so intending to cross over and 
actually crossing over said defendant Company’s tracks, as afore¬ 
said; whereby, and by reason of which said negligence, said plain¬ 
tiff’s intestate, when crossing over said defendant Company’s tracks, 
was collided with, struck, knocked down, dragged and injured on 
his head, back, sides, chest, abdomen, shoulders, arms and legs, and 
was likewise injured internally, and was so greatly shocked there¬ 
from as that from that time he, said plaintiff’s intestate, became 
sick, sore, lame and disordered, and became ill therefrom, and 
unable to raise his arms to and above his shoulders, or per- 

3 form any other manual labor such as was usual and neces¬ 
sary for the continuance of and performance of his work as 

a plumber, and this disability caused him ceaseless anxiety and 
worriment of mind so that from that time on he, said plaintiff’s 
intestate, commenced to lose his bodily vigor and strength, and his 
organs failed to perform their proper functions, so that a lingering 
and progressive illness resulted to him, said plaintiff’s intestate, 
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from which he afterwards died, on to wit: September 15, 1912; 
nd said plaintiff s intestate left him surviving as his only next of 

(° ur «*», ® le n Carmody, plaintiff herein, Annie E. Car- 
mody, Mrs. Mary Cecelia Costello and Mrs. Katherine Parlon, 
o >\ reason of the Statute in such case made and provided have 
become entitled to recover damages from said Defendant Company 

foi the benefit of the said Administratrix plaintiff and the next of 
kin, as aforesaid. 

Wherefore, said Administratrix plaintiff brings this suit and 
clainis damages from said defendant railway Company in the sum 
of Ten Thousand Dollars ($10,000); besides costs. 

LEONARD J. MATHER, 

EUGENE C. BROKMEYER, 

Atfys for Pl’ff. 

Plea. 


Filed March 10, 1913. 

******* 

The Capital Traction Company, the defendant in the above en¬ 
titled cause, for a plea to the declaration of the plaintiff, Ellen Car- 
mod y> Administratrix of the Estate of John Carmody, deceased, 
heretofore filed in the above entitled cause, says that it is not 
4 guilty in the manner and form therein alleged 

R. ROSS PERRY, 

Attorney for Defendant 

Joinder of Issue. 




Filed March 12, 1913. 

******* 

The plaintiff joins issue on defendant’s plea heretofore filed in 
the above entitled case. ' 

LEONARD J. MATHER, 

EUGENE C. BROKMEYER, 

Attorneys for Plaintiff. 

Memoranda. 

May 25, 1914.—Verdict for Defendant. 

May 28, 1914.—Motion for new trial filed. 

Supreme Court of the District of Columbia. 

Friday, June 12th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. An¬ 
derson, Justice presiding. 

******* 
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Upon consideration of plaintiff’s motion for a new trial filed 
herein by her attorney of record, it is ordered that said motion be 
and the same is hereby overruled, and judgment on verdict is or¬ 
dered. Wherefore, it is considered that the plaintiff take nothing 
by this action, that the defendant go hence without day, be for 
nothing held, and recover of plaintiff its costs of defense to be 
taxed by the clerk and have execution thereof. 

5 From the foregoing judgment, the plaintiff by her attor¬ 

ney, in open court, notes an appeal to the Court of Appeals; 
whereupon, the penalty of a bond for costs is hereby fixed in the 
sum of One Hundred Dollars. 

Memorandum. 

June 30, 1914.—Appeal bond approved and filed. 


Supreme Court of the District of Columbia. 

Thursday, July 16th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. An¬ 
derson, Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord, whereupon the plaintiff by her attorney submits to the court 
the Bill of Exceptions taken at the trial of this cause, and prays 
that the same be signed and made of record nunc pro tunc, which 
is hereby accordingly done. 

Further the time within which to file a transcript of the record 
herein, in the Court of Appeals is hereby extended to and including 
the 3d day of August 1914. 

Assignment of Errors. 

i 

Filed July 17, 1914. 

******* 

1. The learned Trial Court erred in granting defendant’s prayer 
number 3. 

2. The Trial Court erred in allowing Doctors Lewis H. Taylor and 
Joseph J. Kinvoun to testify and disclose the result of a post mor¬ 
tem examination made by them over the remains of John 

6 Carmody, deceased, although said Taylor and Kinyoun 
were practicing physicians and surgeons in the District of 
Columbia; had been employed by the legal representative or the 
owner or owners of the body of John Carmody, deceased; had made 
the examination at the instance of such legal representative or 
owner or owners, and the information disclosed by such post morten 
was confidential and privileged in its character, under Section 1073 
of the Code of laws relating to the District of Columbia, and was 
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so claimed by plaintiff to be confidential and privileged at the 
time when offered by defendant. 

3. The Trial Court likewise erred in allowing Doctors J. Ramsay 

e\itt, Charles S. White, and W r ilfred N. Barton, to testify as 

experts, upon the hypothetical state of facts claimed to be shown 
by the post morten examination made by Doctors Taylor and Kin- 
youn, over the remains of John Carmody, deceased. 

4. The Trial Court erred in refusing to grant plaintiff’s prayer 
number II. 

5. The Trial Court erred in refusing to grant plaintiff’s prayer 
number VII. 

6. The Trial Court erred in granting defendant’s prayer number 

2 . 

7. The Trial Court erred in granting defendant’s prayer number 
2 * 6 . 

8. The Trial Court erred in refusing to grant plaintiff’s prayer 
number VIII. 

9. The Trial Court erred in granting defendant’s prayer number 

7. 

10. The Trial Court erred in refusing to allow the credibility of 
the witness, Alfred Wilkinson, to be tested on cross-examination, 

by refusing, after he had testified earlier on cross-examina- 
7 tion “that there was nothing said by either of these witnesses 
(Schrier or Stewart) as bearing upon the accident not in¬ 
corporated in the reports,” to allow witness to answer the following 
question: 

“Q. Do you recollect Mr. Schrier telling you at the time it was 
the fault of the Capital Traction Company’s motorman that led to 
that accident?” 

LEONARD J. MATHER, 
RICHARD J. DOWNEY, 

Attys for PVff. 

Designation of Record. 

Filed July 17, 1914. 

* * * * * * * 

In preparing the Transcript of Record in the above case, the 
Clerk will please embody the following: 

1. Plaintiff’s Declaration. 

2. Plea. 

3. Joinder of Issue. 

4. Memo, of trial and verdict for defendant. 

5. Memo, of plaintiff’s motion for new trial. 

6. Plaintiff’s motion for new trial overruled; judgment on ver¬ 
dict for defendant. Appeal noted by plaintiff in open court, and 
cost bond fixed at $100.00. 

7. Memo, of appeal bond approved and filed. 

8. Memo. Bill of Exceptions submitted. 
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9. Order making Bill of Exceptions a part of the record. 

10. Assignment of Errors. 

11. This Designation. 

LEONARD J. MATHER, 
RICHARD J. DOWNEY, 

Attfys for Pl’ff. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
7, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55541 at Law, wherein 
Ellen Carmody, Administratrix of the estate of John Carmody, 
deceased, is Plaintiff and Capitol Traction Company, a Corpora¬ 
tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of July, 1914. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Ass f t Cl’k. 

9 In the Supreme Court of the District of Columbia. 

* At Law. No. 55541. 

Ellen Carmody, Administratrix, etc., Plaintiff, 

vs. 

Capital Traction Company, Defendant. 

Bill of Exceptions. 

Be it remembered that, this case came on for hearing on May 20th, 
21st and 25th, 1914, before the Honorable Thomas H. Anderson, 
Senior Associate Justice of the Supreme Court of the District of 
Columbia, and a jury. 

Thereupon, after the jury had been duly sworn, plaintiff, to main¬ 
tain the issue on her part joined, produced John A. Jarboe who 
testified that* he had made a plat of N and Water Streets, S. W.; 
that the plat showed the wharves and river on the West side of 
Water Street; showed the North and South bound tracks of the de¬ 
fendant company and the north-bound track of the Washington 
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Railway & Electric Company on the West; that the South-bound 
track of this last named Company extended only as far south as the 
north line of N street; that Water street is 89.6 feet wide, while 
N Street is 35.20 feet w ide; the car tracks are each five feet in width 
and the space between the defendant’s tracks and those of the 
Washington Railway & Electric Company is 6 feet; that the total 
width of the street railway tracks there is 36 feet. 

Thereupon, to further maintain the issue on her part joined plain¬ 
tiff produced John T. Walker who testified that on May 31st, 
1912, he was standing on the corner of Water and N Streets, S. W. 
waiting for a car; that he waited there 10 or 15 minutes and finally, 
a car coming along, he stepped off the sidewalk to board it; that the 
car just swished by, and, turning indignantly to look after 
10 the car, saw T plaintiff’s intestate struck as if on one shoulder, 
and then turned as if a partial somersault over again; that no 
bell w r as rung, and the car was going at a very rapid rate of speed as 
it crossed over N Street; that the car afterwards stopped 175 or 200 
feet north from where witness was standing. 

On cross-examination witness testified that the man who was 
struck was about opposite the center of the sidewalk on the north 
side of N Street, and the car went about 170 feet after striking him 
before stopping. 

Thereupon the plaintiff, to further maintain the issue on her 
part joined, called John R. Green, who testified that he w T as on a 
car behind the car by which Mr. Carmody was struck; that he 
was looking out of the window and saw the man after he was struck, 
l>efore he hit the ground;—saw him as he was going through the 
air—that, at the time was employed by the defendant as a motorman; 
was off duty that evening; car ahead was behind time and going over 
20 miles an hour; Mr. Carmody was struck at about the center of the 
intersection of Water and N Streets; car went about 100 feet north 
after striking him. 

On cross-examination witness testified that his judgment of the 
speed of the car was based on practical experience and from what he 
saw’ looking from the car he was on right at the rear of the forward 
car; says his car was stopped behind forward car about 100 feet and 
right at the south corner of N Street. 

Thereupon to further maintain the issue on her part joined plain¬ 
tiff produced Isaac H. Smith w T ho testified that he came dow T n to the 
north side of N Street on defendant’s south-bound 7th Street car at 
betw’een 5 and 6 o’clock, P. M. on May 31, 1912; that he walked 
around behind this car and across the street ; that before he crossed 
he looked from behind the car from which he had come and saw 
another car w r ay down the street; that Mr. Carmody came on the 
9th Street car of the Washington Railway & Electric Com¬ 
il pany; saw him get off and take his tools and put them on 
his shoulder; when witness reached the curb on the comer 
somebody hollered and he looked around and saw the car was right 
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on top of Carmody; the fender missed him but the car struck him 
and he rolled out into the street—it seemed as if the car struck him 
and he bounced and it throwed him with the car and then throwed 
him away from it and he rolled out into the middle of N Street away 
from the car about G or 8 feet; that when ho saw the north-bound 
car it was half-way of the square (indicating) ; that after striking 
Carmody the car continued up N Street near the lunch room there 
about 125 or 150 feet up the street; never heard any bell at all; 
the car was going between 1G and 18 miles an hour; 

On cross-examination witness placed his initials on the plat in¬ 
dicating where the north-bound car was when first seen by him, and 
likewise indicated by initial marked where Carmody was when he 
fell in the street, 
from this day. 

On re-direct examination witness stated that the north-bound car 
was fully 500 or GOO feet south of where he was standing when he 
saw it coming; almost the length of the square. 

Thereupon and further to maintain the issue on her part joined, 
the plaintiff offered John Leonard Schreyer who testified that he 
was right there at Water and N Streets leaning up against the 
counter of the soda store there on the corner when the accident 
happened; saw that the 7th Street car had just gone down towards 
the barn; saw Carmody walking across the track and it looked like 
he was waiting for that car to go up to get across, looked over on the 
corner and seen a young lady and a young girl and the 7th Street 
car coming up; it was coming up pretty fast; it looked like these 
people were standing there waiting for the car to stop; when Carmody 
got on this track the car never stopped for the people, and witness 
seen that the car was going to hit him and gave one holler; about the 
time gave holler the motorman hollered and just touched the bell; 
when the car hit him it looked as if the right side of the car, the east 
side of the car, hit him; he had almost cleared the track; it hit 
him and kind of knocked him up and then hit him again and 
throwed him off the side; it did not look like the fender had 
12 hit him; he got scared and kind of jumped and when the 
car hit him it turned him over four or five times and threw 
him out al>out G feet from the car and kind of knocked him north, 
the same way the car was going; that when the car stopped it was 
past the soda-water fountain near to a stand they called Kernan’s, 
a couple hundred feet from N Street, more or less; that from N 
Street there was the soda-water store frontage first, then came a fence 
about 1*4 times the length of the court-room, and then Kernan’s 
place, which had a frontage of about the length of the court-room; 
car was coming about 16 or 18 miles an hour; it might have been 
more or less; it was going at a pretty good speed—as fast as witness 
has seen any of them come—and it did not slacken a bit to cross N 
Street. 

On cross-examination witness testified that the car stopped near 
Kernan’s, about 200 feet beyond where it struck Carmody, who had 
reached closer to the north side of N Street (indicating by initials 
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on plat); that he had seen the car coming up there and made judg- 
merit of the speed; only seen it hit him; after it hit him judged it; 
didn t pay any particular attention to the car until after it passed 
these ladies, and was not going to stop there; first saw the car between 
JS and O Streets down by the Park; 2 or 3 times the length of the 
court-room away—about 250 feet—about the length of the park; 
nothing to obstruct his view of this north-bound car; could see it 
perfectly clear; heard motorman holler and the bell rang about the 
same time; the car had started across N Street when Carmody got on 
the north-bound track; when the car was about to strike him witness 
hollered before the motorman hollered, and the motorman was 
right on rop of him; Carmody had no chance to get out of the way 
whatever; when the bell rang and the motorman hollered, the car 
struck him that quick; it all came at once; witness thereupon identi¬ 
fies his signature to a written statement bearing date June 7th 1912 
and was cross-examined at length regarding it; that said statement 
showed that the north-bound car was about 15 yards from the N 
Street crossing and running at full speed when witness first saw it, and 
thinks that the two ladies l>oarded the same car after the accident; 

that Carmody was carrying a sack on his shoulder, walking 
13 slowly, and did not seem to see the car coming; that the 
fender first struck him; that when the motorman hit him he 
was putting on the brakes; that Carmody was walking about the 
center of N Street crossing and by the time the car came to a stop 
after the accident the back end had crossed over N Street ; that the 
paper was handed witness to read, and he read a part of it^-the best 
he could read that he had not had much of an education; 

Thereupon, to further maintain the issue on her part joined, plain¬ 
tiff produced Max H. Cook who testified that he was a photographer 
down at the War College, and had known Mr. Carmody for about 12 
years; saw Carmody between the time of the accident and the time 
of his death three or four times, for about 15 or 20 minutes at a 
time; that prior to the accident he had always been a good-natured 
sort of man, very pleasant at all times; he was an unusually heavy 
ma r ' weighing about 250 pounds, and being about 5 feet 8 inches in 
height; that before the accident he was a very industrious and 
unusually active man; used to go in swimming with him very often • 
he was an unusually good swimmer, and very active; in the first part 
of August, after witness returned to Washington, he saw him and he 
seemed rather gloomy and depressed; he never appeared as jolly as 
before the accident; saw him about a month before his death for the * 
last time; the other three times saw him between the time of the 
accident and the 15th of July. 

On cross-examination witness testified that in the year before the 
accident used to see Carmody twice a week, anyway, once a week* 
saw him swimming every year for 4 or 5 seasons back; saw him last 
time in swimming in 1911 or 1910. 


2—2733a 
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Thereupon to further maintain the issue on her part joined, plain¬ 
tiff offered William F. Stewart who testified that he was at the 
corner of Water and N Streets between 5:00 and 6:00 o’clock when 
he saw Mr. Carmody coming around behind the car mid 

14 walking cat-a-corner across to where witness was standing, 
when he was struck bv a north-bound car which he first saw 

when it parsed the south side of N Street; saw how the car was 
running and judged that it would hit him, because coming at such 
a speed—17 or 18 miles an hour—did not hear any bell; the car 
did not slacken down as it crossed N Street; Mr. Carmody had his 
tools on his shoulder; when the car struck him it kind of hoisted 
him up and then turned him like that; the car like kept him going 
like, and the running l>oard it seems struck his shoulders and that 
turned him over; that after the car struck him it went three or four 
spaces of the court-room length before it stopped; went to Mr. 
Carmody’s assistance; seemed pretty well bruised up; he was hurt; 
felt sure man was killed at first, Mr. Carmody was lying close to the 
track,—helped to pick him up and carry him around to his house. 

On cross-examination witness testified that he did not remember 
anything being said by Mr. Carmody refusing to go to the Hospital, 
and wanting to go home; that the running board ran the length of 
the car and struck his shoulders or something and twisted him over 
and over; that he made two or three turns after he was struck and 
before he fell; that witness was accustomed to the usual rate of 
speed of cars and usually judged from 12 to 14 miles is what they are 
supposed to run and usually run ; when they run a great deal faster 
we can judge from 14 to 18; there is no doubt this car was going 
very swift; the car stopped by the restaurant, a pretty good ways 
down, because the other motorman of the car following the one that 
struck Carmody, came down and stopped just right at N Street; 
witness is quite familiar with the location down there as he is a 
musician and has been there quite often; witness identifies his 
signature to a written statement showing that while standing on the 
corner he heard someone holler and saw a man a* he was struck by 
a car about one-third across N Street, and that the car afterwards 
came to a stop with the man lying on the right hand side of the car 
about opposite the back wheels. That witness did not remember tell¬ 
ing defendant’s representative that Mr. Carmody was struck by a 
car about one-third across N Street, and did not tell him that the 
car stopped with the man opposite the back wheels; that he 

15 could not have told him that becanse it was not so. 

Thereupon to further maintain the issue on her part joined 
plaintiff offered John Parlon who testified that he was 24 years of 
age, a nephew’ of John Carmody; that he has lived in that neighbor¬ 
hood all his life and knew’ his" uncle for about 18 years before his 
death; that before the accident he w ould see his uncle on an average 
once and twice a week; he was a very pleasant man, always smiling, 
never saw’ him mad; never saw T him when he complained of being 
sick; only remembers his l>eing sick once for malaria, w’hich lasted 
not quite a week; uncle was about 5 feet 8 inches tall, and weighed 
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al>out 220 pounds; before the accident he was always a fine walker; 
he was a plumber about 57 years of age; after the accident saw him 
about b times—twice in June, three times in July; didn’t see him 
in August; and the last time a little less than two weeks before 
his death; with him on each occasion about three hours; that during 
these occasions he always seemed to be tired and his face looked 
drawn; before, he was a man who had a very fine color in his face, 
but after the accident he had not much color; witness noticed all the 
time he would be sighing—something he never saw him do before; 
prior to the accident his disposition was a jovial one; after the acci¬ 
dent noticed he was quiet and did not talk unless spoken to; witness 
saw him first the day after the accident; was lying on a cot in the 
dining room; offered to shake hands with him, and it seemed to 
pain him; he was very weak in his hand; he did not seem to be in 
a humor to talk; sat with him a while; the next time saw him he 
was sitting in a large chair by the window with his head lying back, 
and he seemed to be like he was drawing for breath all the time; 
the next time witness saw him he was on the bench in the yard, and 
he seemed to be'about the same way; on the last occasion Carmody 
came to the witness’ house and witness said to him his mother was 
upstairs sick, and John Carmody sat down in a chair about five 
minutes and then went upstairs and sat over at the window and he 
couldn’t eat some ice-cream there, which was very unusual. 

16 On cross-examination, witness testified that he stayed with 

his uncle the first time about two hours or two and a half 
hours, and that when his uncle called to see his mother witness was 
in his presence about 1M> or 2 hours; that on an average he was 
with his uncle about three hours each time that he saw him after he 
was hurt. 

Thereupon to further maintain the issue on her part joined the 
plaintiff offered as a witness William H. Lawson who is a carpenter 
and builder and has been carrying on that business in the District of 
Columbia for 45 years; knew John Carmody ever since the Civil 
War; had dealings with him up to the time of his accident; was a 
man about 5 feet 10 inches, weighing about 240 or 250 pounds, and 
one of the most muscular men there was in South Washington 
up to the time of the accident. Had a great deal of dealings with 
him and worked with him up to the time of the accident; he was a 
very good mechanic and a very industrious man; and generally a 
sober man; now and then he would take on a little spree, but it did 
not last long; that the last time he knew of him taking one of these 
little sprees was a couple of years or so before the accident, or per¬ 
haps more; would see John Carmody during the 4, 5 or 6 months 
before the accident, three or four times a week, sometimes near 
every day in the week; generally in conjunction with work being 
carried on; never heard Carmody complaining of pain only some¬ 
times in the sun he would say he had a headache; doesn’t think 
there was any man alive with a better disposition than he had up 
to the time of the accident; he was very jovial, always seemed in a 
good humor, never saw him mad; saw him the following morning 
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after the accident at his house, in the dining room on a cot; after 
he was hurt used to go to the house every day, and on an average 
every other day in June, saw he was in a very bad condition and 
saw him lying on the cot; he couldn’t hardly turn over; he was in 
pain and he said that he couldn’t hardy turn over and couldn’t 
hardly move himself. Met Carmody at 7th and Pennsylvania Ave¬ 
nue Saturday^night; we stood there and talked a while and started 
down 7th Street and he stopped several times between B Street 
17 and B Street south; saw him hold on to the tree-box; he was 
in a great deal of pain when he walked to the tree-box, because 
he acted like it; he was all drawn up with pain; we got on the car 
and went home and witness left him and the next morning heard 
he was dead; that when they left 7th and Pennsylvania Avenue 
they went down B Street and he sat down on one of those seats; he 
sat there very nearly ten or 15 minutes and then got up and walked 
along and he had to go and sit down again on another seat; when he 
felt better we got up and walked to 7th and Maryland Avenue and 
he sat down on that porch there and as soon as ife felt better he got 
up and they walked down to 7th and B Streets, where Sullivan’s 
restaurant is and sat on his porch ; that is when he got up and walked 
on towards the railroad and held to the tree-box like he was going 
to fall; it was between 8:00 and 9:00 o’clock; had no like experience 
with Carmody such as occurred night preceding his death except on 
that one occasion; was at his house the morning after the accident, 
when he was in such a condition that he could not turn over; that 
after Carmody got up and got out he seemed to be in a great deal of 
pain; he acted that way; seen him draw himself up like this (in¬ 
dicating) several times; have seen him put his hands to his breast 
several times and squeeze it, this way, (indicating); saw these indi¬ 
cations of pain and suffering—this drawing up of himself—this put¬ 
ting his hands over his chest, witness supposes about three or four 
times; they would last 10 or 15 minutes each time; within 6 or 7 
months of the accident have seen him lift more than any general 
ordinary man would lift; that within the year preceding the acci¬ 
dent have seen him get down into pits and shovel as much as two 
ii en could—deep sewer pits 8 or 10 feet deep. After the 
accident Carmody did not seem to be in as good spirits as before the 
accident: he didn’t seem to have much will power; he didn’t seem 
to be of so much use after the accident; he couldn’t get out; it 
seemed like be couldn’t get around like he used to and he was not in 
as good cheer as he was before ; it seemed like it was a misery for 
him to get around. 

On cross-examination witness testified that the trench he last saw 
Carmody dig was in South Washington, not far from Carmody’s 
house, in the neighborhood of a year before the accident. 

18 Thereupon to further maintain the issue on her part 

joined the plaintiff offered Katherine Cowsill who testi¬ 
fied that on May 31st, 1912, she was standing near N Street with 
her mother, waiting for a car to come north; that she did not signal 
the motorman to stop because the car was going so fast that it did 
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not stop on the south side of the street; it was going very fast— 
much faster than usual; the man who was struck was nearer the 
north side of .\ Street; the car, it seemed to witness, went not quite 
Half a square after it struck the man; it did not slacken up at all, 
as it passed N Street j doesn’t remember hearing any bell. 

Thereupon to further maintain the issues on her part joined, 
plaintiff offered Mrs. Matilda Coavsill who testified that she was 
with her daughter waiting for a car to go north; that she saw it 
commg from quite a little distance down; that she watched it until 
she thought it was going to stop for them, but it did not stop and 
(idn t slow up and didn t slow’ up until after the accident, w r hen it 
did not run very far—not quite the length of the court room— 

doesn’t remember whether it w'as that car or the next one they 
took. J 

Thereupon and further to maintain the issue on her part joined, 
plaintiff offered Mrs. Clara Albee w’ho testified that all her girl¬ 
hood days and the part of her married life were spent southwest; 
that she had known John Carmody all her life—they were bov and 
girl together; prior to the accident w T ould see him once or tw r ice a 
w’eek; before, Mr. Carmody was very strong and jovial, he would 
laugh and was always smiling; there was scarcely a time you would 
meet him when he w T ould not be smiling; witness observed a change 
after the accident “like most anyone wnuld when he felt bad”; 

he was sometimes despondent; he would sign and would be 
19 weak like anybody would be w T hen truly ill; saw him about 
a week after the accident; he appeared weakened and he 
sighed and was more despondent at times; observed him grow 
weaker each time she saw him, and he was in a bad condition; you 
can look at a person and you know T w T hen they are getting worse; 
you can see it; first time witness saw’ him he was in bed; saw him 
in bed possibly two or three times during the different times she 
went there; then saw him sitting up in a chair with pillows; witness 
saw him possibly twice a week, sometimes three times a week, all 
during the summer; that the last time she saw him sitting up in 
a chair with pillows; it might have been four or six weeks after 
the accident; that between the time when witness saw him last 
sitting up with pillows and up to the time of his death, have seen 
.him in a reclining position; he was like any man would be; he 
might walk two or three steps and liked then to rest; he was too 
weak often to sit at the time; there w r ere times he was too weak to 
stand; there are times witness has seen him walk around the floor. 

On cross-examination witness testified that she never saw him out 
of doors after the accident and the only times she had seen him were 
when she visited the house and he was there. 

Thereupon the plaintiff further to maintain the issue on her part 
joined, called Mrs. Elizabeth Pitts who testified that she knew 
John Carmody for a number of years before his death, and for a 
year prior to the accident had seen him on an average of every two 









14 ELLEN CARMODY, ADM’x, AC., V8. 

or three months; saw him half a dozen times after the accident, 
when spent the afternoon, from three to four hours with him; be¬ 
fore the accident he was of a very happy disposition, a very strong, 
robust man, the picture of health; saw him first after the accident, 
about a week, and noticed a very great change; he had failed and 
was failing; he was a changed man after the accident; he was al¬ 
ways a jovial pleasant disposition, and after there was a change 
witness noticed, and this change was so great from what she had 
seen before the accident that she saw he was failing by the way 
he felt and the way he looked. 

20 • On cross-examination witness stated that she saw Mr. Car- 
mody two or three weeks, at the most, before the accident. 

Thereupon and further to maintain the issue on her part joined, 
plaintiff produced John F. Costello who testified that he was a 
brother-in-law of John Carmody, and had known him for about 
36 or 37 years; saw him five times after the accident; the first time 
two days after; then next the latter part of June, once in July, or 
August, once in September and the last time about five days before 
his death; prior to the accident he was a very strong man and 
over-stout; was probably 250 pounds, and a rugged, good-hearted, 
strong man, with splendid disposition—easy going—good natured; 
kind to everybody; when first called upon him after the accident 
he was lying on a cot down stairs; went to shake hands with him 
and he gave his left hand; complained about his right side being 
so sore; he seemed to witness a very sick man; when witness visited 
him again he was limping around on a crutch and not able to go 
upstairs; his head, neck and side appeared to be in bad condition; 
observed that he fell away and was very nervous; a wreck as wit¬ 
ness might say; his disposition had greatly changed; he had very 
little to sav, and looked nervous and worried. 

On cross-examination witness testified that Carmody told him 
side and head felt sore, and the same was stricken out. 

On redirect examination witness stated that the last time he 
visited him he was lying over the fence in the front parking and 
noticed when he raised up it gave him pain and he groaned. 

Thereupon to further maintain the issue on her part joined, 
plaintiff called Charles F. Smithson who testified that he had 
known John Carmody for about 40 years; that Carmody was a 
plumber and had worked for witness about 12 years some 30 years 
ago; that prior to the time he was hurt witness considered 

21 him a very healthy, strong man, who could do good manual 
labor; saw him four or five times after the accident, and 

then saw him about once a week up to his death; saw him two days 
l>efore he died; saw that he was failing; his eyes indicated it— 
the looks of hi? eyes -l.?s features; he looked like a man who 
who was failing in health. 

On cross-examination witness testified that he saw Carmody first 
five or six weeks after the accident when he came to witness at his 
house, and then saw him two or three times after that at different 
places. 
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Thereupon to further maintain the issue on her part joined, 
Ellen Carmody testified that she was the Administratrix 
of her brother’s estate, is 52 years of age and unmarried; that she 
has three sisters,—two married—while Annie is single; that her 
sister Annie is in very weak condition and unable to appear in 
Court; Annie is going on 45 years next October, and has been an 
invalid for 10 or 12 years, not able to go outside the door to do any¬ 
thing; living at 6th and N, S. W., in an old house they have lived 
in for 39 years; that John and Annie and Ellen Carmody con¬ 
stituted the household in May, 1912; John was going on 57 when 
he was hurt; that plaintiff is supporting the household now, al¬ 
though it is* hardly an existence; John was supporting it in May, 
1912; he was a plumber and had been for 30 years; during the year 
preceding the accident he would make on an average of $15 or $20 
a week; that lie would bring it and give it to her sister Annie and 
herself; plaintiff had done all the management but he gave the 
money to Annie; that her brother was supporting her and had for 
many a day; plaintiff never went to work until lately: he weighed 
about 250 or 260 pounds, and was a man up late and early; he would 
go away maybe 6:00, sometimes 7:00, sometimes 7:30, and returned 
at 5:00; lie kept his tools at his shop at 6th and N, which was next 
door to his house, and always had that little bag of tools when he 
went away in the morning; he worked every day ; after he was hurt 
he was confined to a cot down in the dining room; he couldn’t go 
upstairs; he was there 3 or 4 weeks and after that was 3 or 4 
22 weeks when he would have to lie down for an hour at a time, 
and then get up again and have to lie down again; as soon as 
he got around the house again he tried to get out and work; thinks 
it was nearly 6 weeks before he went to try and work; but he 
couldn’t; that he went to work about 5 or 6 times; after the accident 
he failed; observed a great weakness, where he would be failing, 
where other times he had such power and strength, and has seen him 
cut pipes that big (indicating 6 or 8 inches in diameter) and after 
he couldn’t do a little teeny small iob; he would lie back—fall back 
on the chair (indicating)—and the perspiration would roll down 
his face; plaintiff did not know what it came from as nobody told 
her; then he would fall down and get up and walk a little ways 
and then he would get another spell and do the same thing—fall 
back with his hands right here (indicating the breast) across here, 
tight; plaintiff did not know what these spells were, and didn’t 
know they were anything serious; he never had them before; he 
would get them two or three times a day; these indications of pain 
and suffering continued worse and worse until finally he had to give 
way; he would start out with his bag upon his back and plaintiff 
saw him sitting on the door step; that he sat there 5 or 10 minutes 
and then lifted up the bag and started again and finally stopped 
again, and kept on stopping—he was no more good; plaintiff saw a 
great change in him the week before his death; he was getting 
weaker and weaker all the time; his face was so white; it was just 
like death; his eyes were so changed, and had such an awful look 
in them; he looked terribly sad, and he looked at us so sad; the 
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night he died lie sat in the garden with the both of us until 11:00; 

* * ^ . ed ateh preceding his death he was in every 

night and was out at his duty and w'orked in the day; he was 
trying to do a little work that Saturday morning right in the neigh¬ 
borhood and he came home three different times for little small 
things that other times was nothing; that he remained home about 
half an hour each time; he just sat dowrn in a chair and tried to get 
himself together and to get a little strength, it looked like; her 
brother .never had been ill or suffering before except for a little 
malaria some three or four years ago. 

On cross-examination plaintiff testified w'hen Carmody was hurt 
the doctor was called on to treat him; that Dr. Chipman came first, 
and then Dr. Raymond T. Holden came the third day; that he loved 
Dr. Holden, the ground he walked on; that Dr. Holden did 
23 not come every day for the three weeks he was in bed, but 
just dropped in; remember when Dr. White and Dr. Holden 
were there together; she was present; on the Saturday night when 
her brother w^as taken sick, she sent for Dr. Holden and he came 
right away on the spot; her brother was dead when the doctor came; 
remembers Dr. Nevitt coming there after brother died; he was 
there Sunday; remembers Doctors Kenyoun and Taylor coming 
there and examining her brother after that; thinks Mr. Mather 
sent them; they were there Sunday, it seemed all day; Brother 
went out of the house on the Friday before he died, trying to work; 
went out of the house every day that week, taking his tools with 
him; he tried to go to work as soon as he could after the accident, 
and after 5 or 6 weeks did go out with his tools; Mr. Carmody was 
a big eater ; he had not touched a drop during the past 10 years, but 
before that he went on drinking spells and when he came home he 
looked as though he had been drugged. 

On re-direct examination plaintiff stated that John tried to work 
in the week preceding his death and could not succeed; he couldn’t 
get through with a job; he was trying three or four days of that 
week; he would leave about 8:00 o’clock and would come home 
about 1:00 or 3:00 o’clock, like that, instead of the regular time. 

Thereupon, to further maintain the issue on her part, joined, 
plaintiff called John T. Money who testified that the Interstate 
Commerce Commission’s regulations as to speed at the time in ques¬ 
tion was 15 miles between streets, and 6 miles over crossings. 

Thereupon in order to maintain the issue on her part joined 
plaintiff was recalled and testified that when John was first brought 
home he was awfully bruised and bleeding all the way down that 
right side; the bruises were about the size of a half dollar, on the 
ankle and shoulder, side and arm, all the way up. 

Thereupon to further maintain the issue on her part joined plain¬ 
tiff produced Dr. William F. McLaughlin who testified that he 
was a practicing physician in the District of Columbia in private 
practice over three years, with Emergency Hospital, Children’s 
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Hospital and Army service, his total experience as a physician 
^ covering five years; in answer to hypothetical question em- 
bracive of the facts shown by the evidence, witness gave as 
nis opinion that the accident was the cause of Carmody’s death 

On cross-examination witness testified that in the question’pro¬ 
pounded the way Mr. Mather puts it, there was nothing other than 
the accident to indicate the cause of death: that chronic Bright’s 

disease would not be considered traumatic; that it is progressive_ 

sometimes \ery slow and sometimes very rapid; that angina pectoris 
is caused by a sclerosis of the heart arteries and is progressive * the 
arteries harden as time goes on until finally they refuse to functuate; 
that angina pectons is the name given to attacks brought about by 
th!s condition—the heart spasms that result from arterio sclerosis 
ot the heart arteries; that angina pectoris may be brought about bv 
an injury—arterio sclerosis is not as a rule. 

Q. If a man receives an injury and for several weeks is confined 
to Ins house, and then for several months thereafter lives and is 
about, and then dies of angina pectoris, without any evidence of 
hemorrhage or pigmentation, would you say that the injury had 

anything to do with the angina pectoris? A. That is rather in¬ 
definite. It might. 

might—What are the probabilities from a medical stand- 
point A If I assume that a man never had an attack previously 
and that he suddenly had several recurrent attacks, I would place 
some connection between the accident and the attacks. 

Q. How long would it take this arterio sclerosis, the condition that 
brings on the fatal attack of angina pectoris, to develop? A It 
would take sometimes years. A man may live 20, 30 or 40 or 50. 
>ears with it. Ne\er heard of it developing in three and a half 
months. Witness never saw John Carmody either in life or in death. 

Thereupon plaintiff, to further maintain the issue on her part 
joined, called Dr. H. T. A. Lemon, a practicing physician and 
surgeon for seventeen years, who, in answer to the same hypothetical 
question asked of Dr. McLaughlin said that he could not say what 
caused Carmody’s death on that statement of facts. Further 
25 question- he said he still could not given an opinion as to the 
cause of death on these facts. 

Thereupon plaintiff rested. 

Next thereupon the defendant, in order to maintain the issue on 
its part joined, called Dr. Lewis II. Taylor, who testified that he 
was a graduate of the Columbian University of this City in 1903 
and has been practicing his profession as a surgeon exclusively for 
eleven years; did not know John Carmody in his lifetime, and was 
never his attending physician; was present at an examination on 
his t>ody after his death at his home when Drs. Holden and Kenyoun 
were also present; Mr. Brokmeyer was present during a portion of the 
examination; knew him as attorney in the case; witness w r ent there 
at the request of Mr. Brokn^eyer and Mr. Mather; Dr. Kenyoun 

3—2733a 
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made the autopsy and witness took the notes; understood a copy of 
the notes was furnished Mr. Mather and Mr. Brokmeyer. 

“Q. I wish you would say w T hat, if any, evidence you found which 
would lead to the opinion, if there was any, that death was caused by 
injury? 

Question objected to as calling for an answer confidential and 
privileged under Sec. 1073 of the Code, which objection was over¬ 
ruled and exception was then and there taken and duly noted by 
the court upon its minutes. 

Mr. Mather: I understand Mr. Hogan will now be going into 
the entire matter of the autopsy, and my objection and exception will 
lie to the whole of such examination without unnecessary repetition. 

The Court: Undoubtedly. 

“A. I found no evidence of any injury causing death.” 

Found conditions in the arteries of the heart and in the kidney 
sufficient in the judgment of witness, to have caused death, and did 
cause death; that death was the natural result of the disease; the 
diseased conditions were of remote origin; as to the heart conditions 
shown by the post-mortem examination, the mitral valve in the 
heart was diseased and hardened; the mitral orifice was narrowed, 
and there was evidence of incompetence there with the valve 
leakage; the left ventricle was very much hypertrophied, thickened 
and dilated ; the other point of the disease "in the heart was about 
the orifices of the coronary arteries—the arteries that furnish the 
heart itself with blood; the arteries were thickened and hardened, 
and there was evidently an interference to the blood going through 
them to the heart muscle itself; this was sufficient to cause death, 
and was not traumatic in its origin; in the kidneys found an ad- < 

vanced stage of chronic Bright’s disease—chronic interstitial neph¬ 
ritis—the kidneys were hard and contracted; the capsules were ad¬ 
herent and the kidney substance itself was largely destroyed; 

26 that was not traumatic in its origin; there was no evidence 
that witness could see that injury played any part in these 
conditions; “angina pectoris is the name of a disease which, so far 
as we know, results from disease of these coronary arteries—inter- 4 

ference with the blood supply of the heart; the name means pain in 
the heart; it is supposed to be a kind of intermittent cramp, due to 
lack of blood.*’ Syncope is a condition of unconsciousness due to 
anemia, lack of blood; (the head and brain of deceased were exam¬ 
ined at the request of Mr. Brokmeyer) “we found the brain in the 
condition of oedema, what we call a wet brain; that is, it was full 
of fluid—swollen”; due, in the opinion of witness, to aetheroma, * 
from kidne\ trouble, there was no evidence of traumatic injury to 
the brain; the tissues were normal, so far as witness could see; the 
hardening of the coronary arteries of th6 heart as found would ^ 
produce angina pectoris. 

On cross-examination witness testified that he found a diseased 
condition of Carmody’s heart, a thickening of the muscular tissue 
of the heart and a moderate amount of dilatation there; not an H 
unusual amount; that any kind of violence would have been very 
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detrimental to any man in the condition Mr. Carmody was in; he 
was in an exceedingly poor condition to receive any shock; thinks a 
person’s days are numbered who is suffering from angina pectoris, 
and witness thinks 3 or 4 years would be the outside limit with 
exceedingly good care; there are a great many theories as to the 
cause of angina pectoris, but thinks the most commonly accepted is 
that it is a spasm of the heart muscle, due to anemia ; the fact that 
it does not get blood; the coronary arteries that furnish the blood are 
blocked, and they are just like the calves of your legs when they 
get cold, they get cramps in them because there is not enough 
blood in them; the shock had nothing whatever to do with the 
condition of Carmody’s arteries at any time; the shock would of 
necessity call upon the heart for increased work; and where the 
dilatation of the heart is such as that the heart has already com¬ 
menced to weaken, it would lessen the powers of resistance in any 
person; that people with heart disease often last a great many years; 
while the diseased condition was, in the opinion of the witness, 
sufficient to cause death, yet, without any agitating cause 
27 accelerating that, the man might have lived a number of 
years, and he might have died the next day, if it brought 
on an attack of angina pectoris; you can die in 20 seconds from it; 
anybody with angina pectoris may be seized any minute of the day; 
death from mitral disease alone is slow and long-continued; death 
from angina pectoris is very sudden; you can die from angina 
pectoris in 30 or 40 seconds; an attack may come from a draught 
of cold air; doctors usually perscribe for angina pectoris or heart 
trouble, rest and quiet and avoidance of all exciting causes; there , 
were no marks of external violence on the body of any significance. 

On re-direct examination witness testified that shock cannot 
harden the arteries, and the hardening of the arteries is w T hat pre¬ 
vents getting the blood, and that brings on the angina pectoris; 

Thereupon, and further to maintain the issue on its part joined, 
defendant produced Dr. Joseph J. Kenyoun, who testified that he 
has been a physician since 1882, and has had considerable experi¬ 
ence in post mortem examinations since 1888; w r as a member of 
Marine Hospital Service for 15 years, during which time witness 
had charge of practically all the pathological work of its laboratory, 
and of the New 7 York Marine Hospital, and since then has been 
engaged almost entirely in pathological work and bacteriological 
w r ork, w 7 hich is the class of w T ork that is used in post mortems; that 
he is now Bacteriologist of the District Government and Pathologist 
of the Tuberculosis Hospital; on September 17, 1912, he conducted 
the post mortem examination on the body of John Carmody at 
Carmody’s house, at 6th and N Streets, S. W. at the request of Mr. 
Mather; that Dr. Holden and Dr. Taylor and Mr. Brokmeyer were 
there; as well as two or three undertakers; Mr. Carmody was a man 
of about 6 feet, weighing 200 pounds or over, and said to be 56 
years old; rather inclined to be fat, with stomach and intestines 
over-sized (after testifying to the autopsical facts as found by wit¬ 
ness showing the diseased condition of John Carmody in effect as 
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Dr. Taylor had already done, and disclosing valvular disease of 
the heart, aetheroma of the aorta, and coronary arteries, and chronic 
ins -erstitral nephritis or chronic Bright’s disease) witness went on 
to sa\ that examinations were made for the evidences of small 
hemorrhages; that he had been told that the man had had 
an injury sometime before and in examination of the organs 
. particular attention was paid to whether or not there were 
evidences of breaking the organs like the liver, the kidney or the 
spleen, and the heart, which would be shown if the hemorrhage 
was of any size by a discoloration, but nothing of that sort was 
found, the bony skeleton was examined carefully for any injury, 

^ * * . * _ ^ ^ ^ spine, but none was found; the con¬ 

ditions found on* the heart arteries were of long standing, and not 
traumatic in their origin, and the condition of the kidneys de¬ 
scribed and summed up in the term “chronic Bright’s disease” was 
likewise of long standing, and not traumatic; that no hemorrhages 
or evidences of pigmentation showing hemorrhages, were found; “I 
did sav, however, to the gentlemen at the time that certain changes 
might occur but the microscope would have to determine that, but 
they did not care to go into that matter on account of expense;” 
there was no evidence of any traumatic injury and there was no 
evidence that indicated that death resulted from injury. 

On cross-examination witness stated that persons suffering from 
an aetheromatous condition or a diseased condition of the arteries 
have been known to live many years, depending very largely upon 
the progress of the disease, that is the intensity of it; a person may 
have mild arterio sclerosis and live many years, but on the other 
hand he may have an intense arterio sclerosis and die at any 
moment; does not know what the progress of the disease depends 
upon, only that it progresses; there is no specific treatment for 
arterio sclerosis or chronic Bright’s disease; rest and quiet and free- 
oom from mental worry and excitement or undue physical exertion 
or exercise are prescribed by way of conservation, and. a blow from 
a street car would certainly not be called conservation of natural 
resources any more than over-eating or over-drinking; such might 
or might not aggravate and hasten death of such persons; Tn my 
hospital experience I have seen them suffer {or months from these 
conditions and yet live, but we do not know why;” “that conserva¬ 
tion of energy and care and treatment of this man ought to 
have commenced at least 10 years before; evidently that disease had 
been there for a long time; strange to say—no, not strange to 
^9 say, but it is of common observation—that people may go 
along for years bearing this load of infirmity and presently 
it manifests itself suddenly; sometimes without any nervous shock 
sometimes with out any undue physical exercise; it just comes on 
all at once; that Osier is an accepted authority on medicine; doesn’t 
recall a case where he reports a patient in Johns Hopkins Hospital 
affected with angina pectoris or arterio sclerosis and who has had 
that disease for 12 years and still is living, but possibly has read it. 

Q. Then a person afflicted with angina pectoris or arterio sclerosis 
might live indefinitely under favorable conditions? A. No. They 
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die of old age. In fact, it is said that a man is just as old as his 
artenes. I expect 50% of the people past middle life have more or 
less arterio sclerosis right here in this room. 

Q. But they are alive and their chances for continued life would 
be better enjoying rest and quiet, and freedom from excitement 
and injury, than if they were subject to undue mental and physical 
excitation and bodily injury in that condition? A. Oh yes. That 
is an idealistic way of stating it. 

On re-direct examination witness stated that is true of a perfectly 
normal man, he is likely to get on better in life if he is not struck 
or subjected to undue excitement, “they live longer,” and the various 
questions asked on cross-examination about treatment and conserva¬ 
tion of resources apply to typhoid fever or any other ills a man might 
have. On re-cross examination witness further stated that a man’s 
powers of resistance may be weakened by an accident such as the 
one being discussed, but, as I stated before, any shock—for instance 
a dietary indiscretion, either eating or drinking, may bring on these 
conditions just as much as the injury. 

Q. But an injury would? A. It just depends. As I said before, 
they may go on a long time with the diseased conditions, because 
of a great deal of conservation of energy even of all muscles, etc., 
compensatory hypertrophy by reason of this enlarged heart, due to 
the fact that it had an undue load put upon it, first by the valves not 
acting properly and allowing part of the blood to go back into the 
left auricle, and the other was this contracted condition of the 
kidneys which required a great pressure of blood to be forced 
through this diseased organ, in order that the urea, etc., can be car¬ 
ried off. Of course, when this compensation is lowered or done away 
with, we have the inevitable result. But these things are 
30 usually coupled up with cause and effect. Since the time of 
his injury, which I learned was in May, he had ample — to 
subject himself to other strains as well of that of the injury. 

Thereupon and further to maintain the issue on its part joined, 
defendant produced Albert W. Ayre who testified that he was a 
clerk in the Health Department of the District of Columbia, and 
had been subpoenaed to produce the original death certificate in the 
case of John Carmody; that he had it with him; that the signature 
of the physician appearing to the Certificate is J. Ramsav Nevitt, 
coroner of the District of Columbia. 

Thereupon, and further to maintain the issue on its part joined, 
defendant produced J. Ramsay Nevitt, who testified that he had 
been a practicing physician for 22 years in the District of Columbia, 
and had been Coroner for the District of Columbia 13 years; that 
he examined the body of John Carmody at Carmody’s house at 6th 
and N Streets, S. W.; no other physician was present; that he diag¬ 
nosed the case as one of angina pectoris; that he made an official 
report as required by law; (identifies death certificate but same was 
not offered in evidence or read to jury); syncope is loss of con¬ 
sciousness or fainting; that angina pectoris is not traumatic in its 
origin. 
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On cross-examination witness testified he diagnosed the case as 
presented by the body of Carmody; that he did not remember the 
date he examined the body; did not know who was present, and 
could not recollect how long he was there; diagnosed the case from 
its history entirely as given by supposed relatives of deceased; doesn’t 
know who he got the history from. ' 

Q- ^ is, you founded that death certificate on some history 
you got from somebody you do not know who? That is right, is 
it not? A. I didn’t say so. I couldn’t recall who they were. I 
presume it was some relative of the family. 

This was supplemented by his knowledge gained in experience 
in cases of this kind; that angina pectoris is a symptom of 
31 arteriosclerosis and is a result rather than a cause; could 
not tell from looking at the man that he died from angina 
pectoris; was not present at the post mortem examination; the 
appearance of the man had a great deal to do with forming his 
conclusion; the appearance of the man suggested that he was of a 
certain age, probably over 50 or 55, and a man who was very stout 
and not of a healthy appearance; that he sometimes looks for healthy 
appearances in corpses, sometimes can tell the difference. 

Thereupon, and further to maintain the issue on its part joined, 
defendant called Dr. Charles S. White, who testified that he 
had been a practicing physician and surgeon for 15 years, and had 
made an examination of John Carmody at the request of the de¬ 
fendant on July 23, 1912; that Dr. Ilolden his attending physician 
was present ; necessary to question Mr. Carmody at the time about 
his ailments, and then had him walk around there; then made 
physical examination; found an abrasion on the right leg, and a 
slight enlargement of the veins of the right foot, and an abrasion 
of the right forearm—by abrasion means a slight scratch of the 
skin—found a slight wasting of the muscles of the right shoulder 
due to disuse, or rest of that shoulder; he walked without any limp 
or impediment, whatsoever, and without discomfort; found no 
evidence of permanent injury; the man should have been able to 
go to work in two or three weeks; that was his report based on the 
history of the case in which Carmody said he. had already been to 
work. 

Angina pectoris seems to be a spasm of the heart muscle due to 
lack of blood; had heard the testimony of Doctors Kinvoun and 
Tavlor to the condition of the arteries of the heart, and valves 
of the heart and it indicated angina pectoris; that assuming he 
had this angina pectoris and died thereof, it had no connection 
whatsoever with the injury; witness heard result of the post mortem 
as testified to, and the condition of chronic Bright’s disease did 
not have any connection with the injury; that there is nothing in 
the post mortem examination as described by the physicians who 
conducted it to show death was caused by the injury sustained the 
previous May; that the conditions actually found by the post mortem 
indicate that Carmody died of other causes entirely disconnected 
from the injury. 



capital traction company, a corporation. 23 

32 On cross-examination witness testified that the treatment 
for persons suffering from arterio sclerosis is quiet and rest 

and freedom from mental excitation, as mental excitation has an 
accelerating effect upon disease dormant at the time and is supposed 
to be the causation of it. 

Thereupon, and further to maintain the issue on its part joined, 
defendant called Dr. Raymond T. Holden who testified that he 
was a practicing physician and had been for over 25 years. 

Mr. Mather: This Dr. Holden, your Honor, was the family 
physician of the decedent, and I simply want to renew my objection 
to his testimony. 

33 By Mr. Hogan: Dr. Holden, were you in the early part 
of June, 1912, called to attend John Carmody at his resi¬ 
dence, 6th and N Streets, S. W., to treat him for injuries resulting 
from an alleged accident? A. I was. 

Q. I wish you would state to the jury and court, Doctor, what 
you found to be the matter with Mr. Carmody and what course of 
treatment you gave him. 

Mr. Mather: I object, may it please the court, claiming our 
statutory privilege, which gives the plaintiff the legal right to object 
to any disclosure on the part of this doctor of confidential and 
privileged matter. 

Mr. Hogan : I ask counsel for plaintiff to consult with his client 
whose privilege it is if anyone’s, and state whether or not his client 
objects to the testimony. 

The Court: If you have not already consulted your client on 
the subject, Mr. Mather, you may do so. 

Mr. Mather: I have consulted her wishes in the matter and she 
declines to waive her privilege. 

The Court : The objection is sustained. 

Mr. Hogan: You Deed not answer the question, Doctor. 

By Mr. Hogan: 

Q. Are you the Dr. R. T. Holden who was present when the 
autopsy was conducted by Dr. Kinyoun, in the presence of Dr. 
Taylor? A. I am. 

34 Q. You were present? A. I was present. 

Q. And you saw what was disclosed? A. I did. 

Q. (Do not answer this question until counsel can object.) Dr. 
Holden, T wish you would state what was found as a result of the 
post mortem examination ? 

Mr. Mather: I object on the same ground. 

Mr. Hogan: And your client claims the same privilege? 

Mr. Mather: Yes. 

The Court: The same ruling. 
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Thereupon and further to maintain the issue on its part joined, 
defendant called l>r. Wilfred N. Barton who testified that he is a 
physician of 22 years' general practice, graduating from the medical 
department of the Georgetown l niversity and afterwards attached 
to the U. S. Marine Hospital service for 2 years in Chicago; after¬ 
wards house physician at the Washington Hospital for Women 
here-lying in asylum—and before graduation was interne in the 
Washington Asylum Hospital; Is associate professor of medicine 
in the medical department of Georgetown and a member of the Hos¬ 
pital Staff; present in court during the trial and has heard the evi¬ 
dence; that angina pectoris is what the doctors call a symptom com¬ 
plex, due to some organic disease of the heart muscle;—the arteries 
that spring from the heart, or the arteries that supply the muscle 
with blood; there are two coronary arteries, anterior and posterior; 
they come from the base of the large vessel known as the aorta, and 
which dip down into the fibers of the muscle and supply it with 
blood; arterio sclerosis is a condition of hardening and of fatty de¬ 
generation of the coats of the vessel; it is due to primary disease of 
the small vessels, that supply the coats of the arteries with blood; 
and finally affects the inner coat so that it becomes degenerated; 
angina pectoris is always accompanied by, and may be said to be 
tbe result of changes that take place in the arteries that sup- 
35 ply the heart with blood; they become hardened and the 
lumen of the vessel becomes very small and incapable of car¬ 
rying a sufficient amount of blood to the heart, and this lack of 
circulation produces secondary degeneration in the heart muscle; 
arterio sclerosis is always a slow and insidious process, requiring a 
number of years for its full development; an artery may become de¬ 
generated locally where an injury was applied to the artery directly, 
but no general arterio sclerosis could be produced by an injury. 

“From the report of the auropsv the primary lesion, I should say, 
in this case was an old Bright’s disease that was described very 
minutely by the two doctors who performed tbe autopsy. He had a 
chronic interstitial nephritis. One of his kidneys was reported as 
being very much smaller than normal, and the other one also dimin¬ 
ished in size, and the capsule was reported as having torn awav cer¬ 
tain parts of the kidney structure when it was removed, which shows 
undoubtedly that the kidney had undergone, as we call it, a sclerotic 
degeneration. So that I should say, from the reports I have heard, 
that the primary disease in this case was a chronic Bright’s disease,’ 
and that the arterio sclerosis had appeared as a result of that, and 
had finally involved the arteries that lead to the heart, the aorta, 
which comes off from the base of it, and the other vessels, that were 
reported as having undergone arterio sclerotic degeneration. 

It would be impossible to attribute the profound anatomical 
changes that were found in his bodv after death to that injury which 
occurred May 31, 1912. The injuries sustained May 31 did not 
have anything to do with the death September 15. Shock in an in¬ 
jury sustained three and a half months previous to death, could not 
have had any effect on the attack of angina coming on three months 
after that; the attack of angina pectoris is usually brought on by 
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over-exertion or by fright, or by emotion, or even by shock, but in 
such a case as the one under discussion it would be impossible to at¬ 
tribute an attack of angina pectoris coming on three months and a 
half after the injury—the attack itself caused his death—it would be 
impossible to connect the two directly—cause and effect. Angina 
pectoris resulting from shock or injury comes on immediately or 
very soon after; a man with sclerotic arteries, particularly sclerosis 
of the coronary vessels, where they are much degenerated and the 
heart muscle is poorly supplied with blood, would sometimes 

36 have an attack of angina coming up a slight hill; that is 
usually the history of the cases; an attack of angina pectoris 

produces death by absolutely cutting off the blood supply of the 
heart, and when the blood supply of the heart is cut off, it stops beat¬ 
ing; a man dies as though he were shot at times, although in other 
cases a man may live for a course of time varying from a few hours 
to several days; 

Q. If physical injury in a man diseased as this man was had pro¬ 
duced any lesion or any condition in the arteries, or kidneys, to 
accelerate the condition of disease, what would you find with respect 
to hemorrhages, or the evidences thereof, which I think you call 
“pigmentation”? A. I do not think it would be absolutely necessary 
to find any hemorrhages or pigmentation at a time three months and 
a half after the injury had occurred. But even if there had been 
evidences of injury of a superficial kind, that involved hemorrhages 
under the skin, or hemorrhage of this kind, it could not be cor¬ 
related with the injury, and certainly not with the arterio sclerosis, 
which was the basis of the angina. 

I have already said that, in view of all the facts, particularly with 
reference to the facts that were found at the autopsy, he had a 
chronic Blight’s disease, with chronic arterio sclerosis, particularly 
involving the coronary arteries of the heart, which produced death 
by angina pectoris, and the injury of May 31st, in my judgment, 
had no effect upon causing the death on September 15th, 1912. 

On cross-examination witness testified that attacks of angina pec¬ 
toris come on within a few hours after the injury or the cause that 
produces them; that there are occasional attacks in which very severe 
difficult breathing comes on with angina, but he ought to have pain 
with it; it is a very painful thing; that symptoms of pain in the chest 
and about the heart, difficulty in breathing, sighing, placing his 
hand above his chest to hold himself up, were symptoms of angina 
pectoris, for they were attended with pain and distress in the region 
of the heart, and it is almost incredible that he had not had such at¬ 
tacks before; that persons afflicted with angina pectoris may have a 
number of attacks before death; sometimes they die in one attack, 
as the case of Matthew Arnold; some die with two attacks,— 

37 John Hunter died in his second; some have three, but witness 
has never seen more than three; has never seen in his own 

personal experience a man live after a severe attack of angina pec¬ 
toris more than three years; has heard the testimony and recalls 
that the testimony shows that no symptoms, no evidence whatever, 
of angina pectoris or arterio sclerosis developed in Carmody before 
4—2733a 
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the accident, but is afraid that that testimony is all unscientific, and 
personally witness would not have much confidence in it because it 
i> all lay testimony from persons who have absolutely no knowledge 

a Jj' er °^, ^ ie na t ure . or symptoms of angina pectoris; of course 
would say that we medical men would not require unscientific testi¬ 
mony when we have the testimony of the autopsy table which goes 
far and above any testimony that might be given; that judging from 
i *r i ,n onv of the autopsy table it was a physiological impossi¬ 
bility for Carmody to have gone along symptomless for a long time; 
he probably did not complain of symptoms, but he had them from 
all the testimony we have here for years; he had a chronic Bright’s 
disease that antedated this injury for 8 or 10 vears; an angina of 
that kind could not be produced just before death; he had a hyper¬ 
trophy of the ventricle; he had an arterio sclerosis which had become 
more or less generalized and affected these arteries. Those patholog- 
1 i ^ Hons an tedated this injury, undoubtedly, by many years, and 
whether or not Mr. Carmody complained of symptoms the testimony 
that might be brought from lay witnesses to show that he had no 
symptoms would not amount to anything in his mind. 

Q. If he did have the diseased condition of the arteries as you have 
described, namely, arterio sclerosis and angina pectoris, would not 
his receiving the injury that he did aggravate his condition and accel¬ 
erate his death? A. Of course, it would be a very difficult matter to 
answer a question like that categorically. It certainly could not do 
him any good. But it didn’t cause his death because his angina did 
not come on the attack that killed him came on three and a half 
months after, and we know that death from angina pectoris is due to 
this cardiac a*nemia, or lack of blood in the muscle. If it had pro¬ 
duced an attack of angina pectoris the attack of angina pectoris 
should have come on before; it ought to have come on more or less 
immediately. 

38 Q. Did not the lay testimony show that after the accident 
this patient began to show signs of failing, and could not 
those signs, and should not those signs, of failing be regarded as evi¬ 
dences of the development of the disease, that finally proved fatal 

°*u*r? a a ff a irs is simply a physical impost 

si ility. You see, I am speaking from a more or less technical and 
medial standpoint. It is impossible for me to believe that Mr Car¬ 
mody did not have symptoms prior to that accident, with ail the 
lesions he had. Tie simply did not complain of the symptoms The 
testimony of lay witnesses could not have any weight whatsoever *o 
far as I am personally concerned, in making up mv mind in a 
case of that kind. I would have to have some other evidence than 
that. I know in my own mind perfectly well that he was a sick man 
for eight or ten years before. He was not symptomless; he might 
have been complaintless, but not symptomless. 

Q, How do you explain that this man gave symptoms of the dis¬ 
ease that you say he had after the accident, and he gave no symptoms 
before, according to the testimony? A. I do not try to explain that, 
because I do not believe those were the facts. The only evidence you 
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have as to that is from lay witnesses, whose testimony, from a med¬ 
ical standpoint, does not amount to anything. 

Q. Do you not regard this as remarkable, that their attention was 
not attracted to any of these symptoms before the accident, and that 
it was impressed very deeply upon them after the accident? A. In 
that respect, this individual received an injury, and was confined, to 
a certain extent, after his injury, as I understand it, with some 
bruises that he had, and after the injury they began to probably 
notice it more. He probably may not have complained of shortness 
of breath and symptoms of that kind, that must have antedated the 
injury, so far as that is concerned. A man with kidneys like that 
could not walk up a hill without getting short of breath. 

Q. W by should he manifest difficulty in breathing and sigh and 
show other evidences of distress about the heart and otherwise after 
the accident if he was suffering that way and not before the accident, 
if he was suffering that way, as you claim? A. As I say, I 
39 do not believe that such a state of facts could exist with the 
pathological material that the poor man had. 

Q. He was a good walker. The testimony further shows that he 
dug a trench the year before his death, exhibiting the strength of 
two men in doing that work. If he was diseased, as you say he was, 
and this arterio sclerosis covered the period that you say it did, how 
could he do all that without evidencing pain or distress? A. As I 
understand it Mr. Carmody actually did some work after he was 
injured. 

Q, Tried to do work. A. He went out and did something. He 
didn’t have an attack of angina pectoris sufficient to kill him until 
three months and a half afterwards. But I am only stating, you rec¬ 
ollect, that this disease, of course, is a progressive thing, ft never 
stops growing when it once commences, and it had commenced in his 
case eight or ten years before this injury, from all the facts, the 
autopsy discloses in this case. 

Regards mental worry or excitement as deleterious to a man suf¬ 
fering from arterio sclerosis or angina pectoris. The attack might 
be brought on by anger or emotion. John Hunter died in that way. 
You cannot say that the nervous shock produced today would pro¬ 
duce an angina pectoris three and a half months after the nervous 
shock had been sustained. 

Q. The testimony show’s that intermedially this man showed 
symptoms of that disease from time to time. It was manifest to all 
his friends and neighbors and those who were in a position to see 
him, and they noted it and they have designated it as a failing condi¬ 
tion because it showed such marked changes in this man. So your 
assumption that this attack of angina pectoris suffered at the time 
of death vvas the only attack, is not correct, is it? A. I made no such 
assumption that it was the only attack. I rather think he may have 
had attacks before. My supposition is that he had been a sick man 
before and that he must have had symptoms before with all the 
lesions he had. It is an impossible thing for me to assume that a 
man with chronic interstitial nephritis and arterio sclerosis involving 
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both of the coronary vessels could be symptomless. No, I 

40 make no supposition that this was the first attack of angina 
pectoris. All I do say is that the attack of angina pectoris 

that killed him three and a half months after the accident was not 
produced hv the injury. 

The attack of angina pectoris that killed him occurred three and 
a half months after the injury and the symptoms of angina pectoris 
that the testimony showed this man manifested between the time of 
the accident and up to the fatal attack, were produced by the same 
thing that produced the last, namely, the arterio sclerosis that he had 
had for eight or ten years. 

Q. Then why was it that none of these symptoms appeared l>efore 
the accident and that the only time they appeared was after the 
accident? 

Mr. Hogan: He told you at least a dozen times that it is impossi¬ 
ble—that they did not appear. 

(Witness:) Of course a man can die with one attack of angina 
pectoris. ITe may have two or three. In the judgment of the wit¬ 
ness doesn't believe that an individual with all those pathological 
lesions could have gone on for eight or ten years without having any 
symptoms. Doesn’t see that there is any connection between the 
injury that occurred and the fatal attack three and a half months 
afterwards, because that was due to his arterio sclerosis. 

Q. If he had had angina pectoris before the accident and there 
had been symptoms, as you seem inclined to think there must have 
been, notwithstanding the fact that they were not discernible by any¬ 
body that we know of. would they not have interfered with his abil¬ 
ity to work, with his ability to swim, with his ability to row, with 
his ability to live his life as he did? A. TTow soon before this in¬ 
jury did he swim, may I ask you? 

Q. The testimony was a year, T believe. 

(Witness:) The disease is so insidious- and so progressive noth¬ 
ing can stay it after it once begins. We have no medical means of 
doing it, not even all the so-called conservative methods we have 
Wen talking about today, are able to stay the progress of a fatal 
arterio sclerosis of that kind. So that, as T say, it has been progress¬ 
ing and nobody can tell for how long, but there came a time when 
he did have a fatal attack of angina pectoris that might very 

41 well have come on without any injury ever having been pro¬ 
duced. 

Q. In other words, according to your testimony, the progressive¬ 
ness of this disease, the period of the progressiveness, is confined to 
that period following the accident, between the time of the accident 
and the death? A. Quite the contrary. I believe it progressed for 
eight years before the accident. I have stated that categorically. 

Q. You believe that, notwithstanding there is no evidence of that 
fact? A. The evidence of it anatomically, and that is better than 
any facts or even than the pseudo facts that a layman might state 
with respect to a man’s condition, or what he complained of, or what 
he had. There is the evidence of those men who performed the 
autopsy on this man, and found he had a fatal arterio sclerosis, both 
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coronary arteries involved for an inch and a half from the point 
they came off the base of the aorta, the mitral valve incompetent, 
the left ventricle hypertrophied, and, of course, the muscular de¬ 
generation. Those are the things I base my opinion on. 

Q. Assuming that to be correct, what is your opinion as to the 
effect of an injury received of the character‘indicated on that man 
in the condition he was in, or that you believe he was in at the time? 
What would be the effect of that? Would it not hasten his death? 
A. If death had come on immediately after the injury, I should at¬ 
tribute the death itself, or the cause of the death, to the injury. But 
a man might have arterio sclerosis, and he might get into an argu¬ 
ment with someone and the argument itself might produce enough 
emotion in him to produce this arterio spasm, and that would kill 
him. And yet you could not be held accountable for it. He might 

tv wi t fi some of his surroundings; he might have 
had some mental, physical or moral disturbance in the course of his 
occupation that could bring on the attack of angina pectoris. But, 
inasmuch as it did not come for three months and a half I am sure 
it was not brought on by the accident, and I know that the arterio 
sclerosis, which was at the basis of his troubles, was not produced by 
the accident because it antedated the accident by eight or ten 
years. 

42 Q. Then you think that as his condition was, as described 
in the post mortem, and, in your opinion, covering a period 

of years antedating the accident, that the injury, such as received, 
and the affects of that, on his nervous system, would not bear the 
relation of cause and effect as far as his death is concerned? A. 
It did not bear the relation of cause and effect. 

Q. It had no effect whatever on his system, the fact that he re¬ 
ceived this terriffic blow, and it had no effect on his nervous organ¬ 
ization? A. I think it did, because I believe he was laid up for a 
while from this injury. Tt hurt him. He had some contusions of 
the arm and leg, as I understand it. Of course it was not an entirely 
negligible quantity, but I am merely saying that the injury did 
not produce, the attack of angina pectoris from which he died. 

On redirect examination witness testified that anger or 

43 emotion, stirred up by argument will not kill a person 3% 
months after the sustaining of the shock, by angina pec¬ 
toris ; those things called by laymen “heart shocks” must come im¬ 
mediately following the thing that causes the shock, in order to 
attribute them to the shock; death from angina pectoris is brought 
on by this arterial spasm; the arterial spasm is a reflex affair that 
comes from exertion or anger or emotion, or from a blow, and had 
he died I should have attributed death to that injury, that is to 
say the actual attack, not his death, because his death was due to 
arterio sclerosis. 

Thereupon, and further to maintain the issue on its part joined, 
defendant produced George F. Smith, who testified that he does 
not now work for defendant, but was the motorman of the car when 
the accident happened at 6th and Water Streets, S. W.; that it was 
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one of the latest types of pay-within cars, being closed and without 
running board; had platform front and rear; was travelling 
north from the 7th Street barn; there was a car following behind 
about 100 feet or so away; when leaving the 7th Street barn 
encountered about 3 minutes delay, and from the bam to N Street 
is a little over a block, that as you come from the barn to O Street, 
and then from () to N Street; was travelling about 15 miles an hour; 
it is about level grade there; saw persons waiting for the car at N 
Street; slacked down there and then hollered out the window for 
them to take the next car; cut the current off; as entered N Street 
saw a man getting on the track coming from the West; w r as about 
6 feet north from witness when he got on the track; was walking on 
an angle towards the northeast; when saw that this man was about 
to come on the track rang the gong, applied brakes, and dropped 
fender; did not holler any warning; when witness dropped fender 
the man fell into it; when first saw this man judges did not have 
oyer the length of the car within which to stop it, and avoid hitting 
him; the man was carrying a tool sack on his right shoulder; when 
struck he fell on his right shoulder in the fender, and rolled out 
to the right; after putting on the brakes the car ran about a length 
and a half before it came to a stop; at the time when first saw man 
was running very slow—about 3 or 4 miles an hour; some- 
44 thing like that; when the car was stopped the man was lying 
at the front trucks to the right; the car had not crossed N 
Street entirely; the front of his car was right there at the lunch 
room, over on the northeast corner of Water and N; after saw man 
getting on track did all he could to stop the car. 

On Cross-examination witness testified that he had been in the 
service of the defendant about 7 months when the accident hap¬ 
pened; was on the extra list; did not have any gauge or anything to 
judge the speed by; was going 3, 4 or 5 miles an hour when the 
accident happened; doesn’t remember seeing the Washington Rail¬ 
way & Electric Company’s car over on the west discharging its pas¬ 
sengers, but remembers seeing Mr. Carmody coming from behind 
the car and he walked right across the car tracks; paid no attention 
at all to it; he kept going; was ringing gong and winding brake; 
pulled on brake until couldn’t pull any more; saw him first when he 
was going from the rear end around the Washington Railway & Elec¬ 
tric Company’s car; that there are three or four tracks there; two of 
them belong to the defendant; is sure it was not from behind defend¬ 
ant’s car that Mr. Carmody stepped; that the Washington Railway & 
Electric Company’s tracks are over to the west, and west of those 
tracks are the wharves and water front; that this was the place where 
cars were usually parked, as the Washington Railway Company had 
its starting office there and the only way for passengers to get over on 
the street was by crossing the tracks; the Washington Railway Com¬ 
pany’s car was on the south side of N Street ; doesn’t know whether 
it was a closed car or an open car; doesn’t know how much distance 
a man would have to cover before getting on defendant’s north¬ 
bound track; started to ring his bell when he first saw Mr. Carmody * 
starting across the tracks; couldn’t tell where witness’s car was 
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when first; started to ring the bell; judges was about % of the wav 
past the reservation when he first saw Carmody. 

Q. You say you were about three-fourths of the way past this 
reservation? A. No. I judge I was right about here (indicating a 
point about lo feet south of N Street); people were standing about 

ax u W1 f ness did not see Mr. Carmody until after he had 

hollered to the people to take the next car; saw the people 
standing on the corner waiting for the car first; hollered out 
the front window at them; when got right even with them glanced 
over and saw Mr. Carmody coming across the track, and then did 
all he could to stop the car to keep from hitting him; when first saw 
Mr. Carmody had brake half-way on, and then put it on full • Mr. 
Carmody was about the length of the court-room away from witness 
and was the same distance west of defendant’s north-bound track- 
witness kept his eyes on Carmody from the time he first saw him 
until he struck him; was carrying a bag of tools, on his right shoul- 
der, and he paid no attention at all to the bell; does not know 

whether he heard it or not, on account of the bag; started to put 
DiflK0 on. 


T Q* You had . alread y P ut your brake on, had you not? A. No 
I had not put it on. I had just slackened down. Slackened down 
y throwing controller off and had brake chain up in case anything 
wras in the w*ay, so that w r ith about one w 7 ind or so would have car 
under control; threw controller off a little before got to those pas- 
sengers, or when got to the passengers; threw it off to slack down 
to holler to the passengers to take the next car. 


Thereupon to further maintain the issue on its part joined de¬ 
defendant offered John W. Clauss, who testified that he has been 
in the employ of the Telephone Company a little over a month * 
that he was the conductor on the car that struck Mr. Carmody • left 
the service of the defendant in November of 1912; the car was a 
new closed pay-as-you-enter car, with no running board; was stand- 
ing in the back at the post of the conductor; the car was going 
north; hadn’t any passengers. 6 6 

“Q. As you approached N Street how fast was your motorman 
going, according to your best judgment? A. I thipk we were going 
about 25 miles an hour—20 or 25.” We left the barn, going towards 
N street, and the motorman slackened a little before he got to N 
Street; could feel it slack, because he opened the door and 
46 hollered to some passengers standing on the corner to take the 
car behind; heard him call to the passengers; when entered 
into N Street crossing doesn’t suppose the car was going over about 10 
miles an hour; not any more than started to cross N Street when mo¬ 
torman attracted the attention of witness by ringing the bell; witness’s 
attention was also attracted by the motorman dropping the fender* 
heard the noise of the fender dropping down on the cobblestones* 
the motorman applied the brake, because the car stopped so sud¬ 
den ; when it stopped the front end was about even with the little 
lunch stand at the corner of N and Water Streets, while the back 
part was pretty close to the middle of N Street; knew what the 
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mo to rm an stopped for because could see the man from where wit¬ 
ness was standing; after the car stopped walked forward from the 
rear door of the car to where man was lying, near the front trucks 
of the car ; asked man if he would go to the hospital but he said no, 
he lived nght across on the corner; when first saw man he was com- 
mg right across track in front of car; in the best judgment of wit¬ 
ness car was going 5 or <> miles an hour at the most when the man 
was coming over the track. 

On cross-examination witness testified that he meant 5 or 6 miles 
at the time the car struck the man; that the car had been going 
about 10 miles as it crossed IS Street, and before that going 20 or 
2° miles; the ringing of the bell first attracted his attention then 
saw the man coming across ahead of the car, about 30 feet in front 
of witness; suppose it would have to be about that far for witness to 
see him, because he was at the back end of the car and would have 
to look over the dash; might have been a little further and it might 
not have been that far; not sure whether it was or not. 


Thereupon, and further to maintain the issue on its part joined 
defendant called Alfred Wilkinson, who testified that he was em¬ 
ployed by the Capital Traction Company to investigate accidents; 
interview witnesses, and get the facts; recollects interviewing a 
young boy by the name of Leonard Schreyer, and a colored man 
by the name of William K Stewart; that witness made a written 
statement of just what they told him, which they signed after their 
statements were read over to them by witness, who wrote down ex¬ 
actly what they said and read it to them word for word; that 
47 Schryer had said that: “At the time of the accident to Mr. 

Carmody I was standing on the north side of 7th Street, at 
N Street, S. W., and when I first noticed him he was crossing 7th 
Street or W T ater Street, coming towards the same side of the street I 
was standing; T do not know if he got off a 9th Street car, or not, 
but he was just walking away from a 9th Street car when I first 
noticed him and then the north bound 7th Street car was about 15 
yards from the N Street crossing, and running at full speed; two 
ladies stood at the usual stopping place waiting for a north-bound 
, ^ « rdc 1 the same car after the accident, but 

the motorman did not stop for them; Mr. Carmody was carrying a 
sack on his shoulder, I do not know which shoulder, and he was 
walking slowly and did not seem to see the car coming, but kept 
on walking; he had stepped on the north-bound track before the 
motorman rang the bell, and as he did this Mr. Carmody looked 
up and made a movement as though to get out of the way, but be¬ 
fore he could do this the fender struck him, and then the right front 
corner of the car struck him, and he fell to the right hand side of 
the track, rolling over a couple of times and not being dragged by 
the car; I do not know if the motorman started to stop before he 
hit him but as he was hit 1 saw him putting on the brakes; Mr. 
Carmody was walking in about the center of the N Street Crossing! 
and by the time the car came to a stop after the accident the back 
end had crossed over N Street ; I was too nervous to help but I saw 
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two men lift him up and carry him to his home.” That Schreyer, 
in addition to signing in his own hand, dated the above “June 7, 

Q. Now I will ask you whether or not this man Schreyer at the 
time he made this statement said anything to you about the car 
running 170 or 200 feet beyond N Street? A. He did not. 

That William F. Stewart said: “On May 31st, 1912, about 4:40 
P. M. 1 was standing at the corner of N Street, S. W. and while 
standing at that place I heard some one halloo ‘lookout’ and as I 
turned round 1 caught sight of a man just as he was struck by a 
car of the 7th Street line; 1 had not noticed the car at all until I 
heard the motorman halloo lookout; this car was about i across 
N Street when the man was struck by the fender; then the car 
48 came to a stop after this with the man lying on the right 
hand side of the car about opposite the back wheels.” 

Q. Did he say anything about the car going 200 feet after strik¬ 
ing the man? A. He did not. 

That Stewart also said at the time the statement was given to wit¬ 
ness: “I ran oyer to the man and with the policeman and two white 
men helped him to his house and a man asked him why he wasn’t 
careful and he said he was careful; after he had been assisted to get 
up I recognized him as Mr. Cannody, the plumber; someone wanted 
to send him to the hospital, but he said no, he wanted to go home.” 
Stewart, in addition to signing, dated said statement “June 13, 
1912,” with his own hand. 

On cross-examination witness testified that there was nothing said 
by either of these witnesses as bearing upon the accident not incor¬ 
porated in the reports. 

Q. Do you recollect Mr. Schrier telling you at the time that it 
was the fault of the Capital Traction Company’s motorman that 
led to that accident? 

Mr. Hogan : That is objected to. It would not be evidence if he 
did state it. 

The Court: The objection is sustained. 

(To which ruling of the court an exception was taken and then 
and there noted by the court upon its minutes.) 

Thereupon and further to maintain the issue on its part joined 
defendant called William H. Skinner, who testified that he had 
been an officer of the Metropolitan Police Force for 15 years; that 
in May, 1912, he was on duty in the barbor precinct ; that when he 
reached the scene of the accident Mr. Carmody was in the intersec¬ 
tion of N and Water Streets, if anything a little nearer to the north 
side of N Street, near the car track; doesn’t think the north-bound 
car was very far away; thinks rear end of the car was near the north 
side of N Street, possibly 10 or 15 feet north of Mr. Carmody. 

Thereupon defendant rested. 


5—2733a 



34 


ELLEN CARMODY, ADM’x, AC., VS. 

Thereupon, to maintain the issue on its part joined, plain- 
tiff, called in rebuttal, I)r. William F. McLaughlin, who 
testified that the most important factors, the causes of the 
attacks of angina pectoris, are strain, • emotion of any kind, and 
fright ; that any resulting diseased condition would always be in ratio 
between the causative factors—that is any traumaticism—to the 
degree of resistance of the individual; in this case the degree of 
resistance of the individual was lowered by the facts that witness 
has heard brought out by the doctors who performed the post 
mortem; that at the same time that does not change the witness as 
to the cause of the mans death, as already expressed in his testimony 
in chief. 

Thereupon, John W. Clauss, was recalled by the defendant. 

By Mr. Hogan : The Court has said you might have permission 
to correct any mistake if there was any in vour testimony. Did you 
make any mistake. A. I understand*that I stated that the car was 
running at the rate of 2o miles an hour. I misunderstood the ques¬ 
tion. It would be impossible for a car to obtain that much speed in 
the short distance we had from the barn to N Street. 

Q. What did you understand the question to call for about the 
speed of the car? A. I understood you to say, to ask me what could 
the car make,—the rate of speed the car could make. 

Q. What was the speed of that car running from O Street to N 
Street? A. I do not suppose the car could pick up any more than 
from 12 to 15 miles an hour in one block. 

50 That next thereupon, at the close of all the evidence in 

the case, the following instructions were asked on behalf of 
the plaintiff and refused by the court, to which refusal exception 
was then and there taken and noted by the court upon its minutes. 

II. “You are instructed as a matter of law to eliminate and dis¬ 
card from your consideration of this case all the evidence relating 
to the autopsy performed on the body of plaintiff’s intestate.” 

(Refused—Exception.) 

VII. “If you find that the defendant street railway company 
negligently caused the injuries to plaintiff’s intestate, then you are 
instructed as a matter of law that said defendant, in order to relieve 
itself from liability for the death of said plaintiff’s intestate, must 
show you, affirmatively, and by a preponderance of the evidence, 
that the diseased condition of plaintiff’s intestate, existing prior to 
May 31st, 1912, directly caused his death, and that the injury re¬ 
ceived by said plaintiff’s intestate at that time was not the inter¬ 
vening, direct and efficient cause of said plaintiff’s intestate’s 
death.” 

(Refused—Exception.). 

VIII. “You are instructed that if you find that plaintiff’s intes¬ 
tate was injured by the negligence of the defendant street railway 
company, and further find that said plaintiff’s intestate had val¬ 
vular disease of the heart, diseased kidneys, and diseased arteries at 
the time, and further find that said diseased condition remained 
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dormant and unevidenced by any outward manifestation or symp- 
ton; then, if you believe from all the facts and circumstances as 
disclosed by the evidence in this case that the injuries received by 
plaintiff’s intestate from defendant’s negligence so aggravated and 
increased the development of said diseased condition as to hasten 
and cause the death of plaintiff’s intestate, your verdict must be for 
the plaintiff.” 

(Refused—Exception.) 

That next thereupon the defendant prayed the following instruc¬ 
tions, which were allowed and granted over plaintiff’s objection and 
the exceptions then and there taken to each respectively, and 
51 duly noted by the court upon its minutes. 

No. 2. “You are instructed that the plaintiff in this case 
can not recover unless you find from a preponderance of the evi¬ 
dence that the death of John Carmody was caused by the negligence 
of the defendant ; the burden of proof is upon the plaintiff to show 
that the death of said John Carmody was caused by defendant’s 
negligence; even though you find from a preponderance of the evi¬ 
dence that the defendant’s motorman negligently operated the 
car in question which struck John Carmody on May 31, 1912, from 
which he sustained injuries, nevertheless your verdict must be for 
the defendant unless you are satisfied by a preponderance of the 
evidence that the said John Carmody’s death was caused by the 
injuries so received.” . 

(G ra n ted—Exception.) 

2b. “You are instructed that before you can return a verdict in 
favor of the plaintiff in this case, you must be satisfied by a fair 
preponderance of the evidence that there was relation of cause and 
effect between the injuries sustained by the plaintiff’s intestate, 
John Carmody, and the malady which resulted in his death, or that 
the injuries which were received by said Carmody set in motion, 
aggravated, or in some way made efficient as a cause of death a dis¬ 
ease which, in the absence of the injury, would not have produced 
death.” 

(Granted—Exception.) 

3. “You are instructed, as matter of law, that if you find that the 
plaintiff in this case has failed to call and examine as a witness any 
person who has knowledge of material matters of issue in the case, 
the fact that plaintiff has so failed to call and examine such wit¬ 
ness creates the presumption that the testimony, if produced, would 
be unfavorable to the plaintiff’s case.” 

(Granted—Exception.) 

7. “You are instructed as matter of law, that on the occasion in 
question, and at the time and place in question, the defendant’s 
motorman operating this car had a right to presume that the plain¬ 
tiff’s intestate, John Carmody, was in the full possession of his 
senses, and would appreciate his danger in going upon the track 
and would act with discretion, and that the said motorman had the 
right to operate his car with that presumption in his mind.” 

(Granted as amended—Exception.) 
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Charge . 

52 The Court: Gentlemen of the Jury, you are now in pos¬ 
session of all the facts and circumstances of this case. There 

remains to the Court the duty of instructing you as to the law ap¬ 
plicable to these facts and circumstances, and as introductory to 
that, I will state briefly what the issue is, what it is you have to 
decide. 

The plaintiff's case, is stated in this declaration, which you will 
have with you when you retire to the jury room. However, you 
will understand it is nothing more than the plaintiff’s statement of 
the case. This suit was brought by Ellen Carmodv, as administra¬ 
trix of John Carmodv, deceased, against the Capital Traction Com¬ 
pany. Tn her declaration she starts out first by stating the fact that 
the Defendant Company, was at the time of this accident, on the 
31st of May, 1912, engaged in operating its cars along certain streets 
and avenues in the City of Washington, and District of Columbia; 
that it then and there became and was the duty of said defendant 
company, through its employees, and servants, to operate and con¬ 
trol these cars with reasonable care and caution respecting the safety 
of pedestrians, and particularly those about to alight or who had 
actually alighted from other cars thereabout on the public streets, 
and avenues along which the said defendant company’s cars were 
propelled and operated, as aforesaid, for the purpose of crossing 
over said company’s tracks; but notwithstanding its said duty in 
this regard, said defendant company became and was negligent in 
that on the day aforesaid. w T hen one of its said cars was being pro¬ 
pelled and operated in a northwesterly direction along and over its 
tracks on Water street, southwest, and at the time wTien one of the 
cars of the Washington Railway and Electric Company had stopped 
at N street southwest, to allow its passengers to alight therefrom, 
and when nlaintiff’s decedent, who was one of the said alighting 
passengers started across the said defendant company’s tracks, said 
defendant company’s northwest bound car then and there being 
controlled, operated and propelled as aforesaid by said defendant 
company, its servants or agents, so ran, propelled and operated its 
said cars past the intersection of the said N street, without 

53 sounding any warning bell or warning signal of any sort, to 
indicate the approach of said car to said crossing, at a high 

and unlawful rate of speed, without any proper lookout being kept 
by said defendant company’s motorman, while no sufficient attention 
w~as paid by him to passengers from other cars thereabouts, who were 
alighting therefrom and crossing said defendant company’s tracks, 
and neither was said car kept under such control bv its said motor- 
man as that w T hen occasion should require, it could be slowed down 
or stopped within a proper, reasonable and safe distance from those 
so intending to cross over and actually crossing over said defendant 
company’s tracks, as aforesaid, whereby and by reason of which 
said negligence, said plaintiff’s intestate, when crossing over said 
defendant company’s tracks was collided with, struck, knocked 
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down, and dragged and injured on the head, back, sides, chest, ab¬ 
domen, shoulders, arms, and legs, and was likewise injured internally, 
and was so greatly shocked therefrom as that from that time he, said 
plaintiff’s intestate, became sick, sore, lame and disordered, and be¬ 
came ill therefrom, and unable to raise his arms to and above his 
shoulder or to perform any of the manual labor such as plumber, 
and this disability caused him ceaseless anxiety and worriment of 
mind, so that from that time on he, said plaintiff’s intestate, com¬ 
menced to lose his bodily vigor and strength, and his organs failed 
to perform their proper functions, so that a lingering and progress 
sive illness resulted to him, said plaintiff’s intestate, from which he 
afterwards died, on, to wit, September 15, 1912. 

The declaration further says that the plaintiff’s intestate left him 
surviving his four sisters, naming them, and for the alleged negli¬ 
gence and consequent results charged in this declaration, the plain¬ 
tiff seeks to recover damages. 

I have had submitted to me an unusual number of prayers in this 
case, some of which I have allowed, and some of which the Court 
has refused, and it is not necessary that T should do much more than 
read to you, as instructions of the Court, and as touching on the law 
in this case, the prayers thus passed upon. 

Tn the first place, Gentlemen, if you believe from the evidence 
that plaintiff’s intestate, when exercising ordinary care and prudence 
in crossing defendant’s street railway company’s tracks, was 
54 injured by reason of the negligence and careless operation 
of defendant’s, car as alleged in plaintiff’s declaration, and 
you further find that the death of plaintiff’s intestate was thereby 
caused, your verdict must be for the plaintiff. 

You are further instructed that the plaintiff in this case cannot 
recover unless you find from a preponderance of the evidence that 
the death of John Carmody was caused by the negligence of the 
defendant: the ourden of proof is upon the plaintiff to show that 
the death of said John Carmody was caused by the defendant’s negli¬ 
gence, even though you find from the preponderance of the evidence 
that the defendant’s motorman negligently operated the car in 
question which struck John Carmody on May 31, 1912, from which 
he sustained injuries, nevertheless your verdict must be for the de¬ 
fendant unless you are satisfied by a preponderance of the evidence 
that the said John Carmody’s death was caused by the injuries so 
received. 

That means this, that though you should find the defendant com¬ 
pany was negligent at the time and place where this accident oc¬ 
curred, and that as a result of its negligence, he was injured, that 
that, of itself, is not sufficient to entitle plaintiff to recover because 
the declaration alleges that he came to his death as a result of in¬ 
juries thus negligently inflicted by the defendant. You may find 
all that to be true, but there is still another issue in the case that 
you must not lose sight of, and that is the issue whether, admitting 
that to be true, he died from the injuries thus inflicted. If not, 
then it would make no difference that he was injured as a result of 
the negligence of the defendant, if he did not die from the injuries, 
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thus negligently inflicted. If lie did die from the injuries thus in- 
flicted, then, of course, the defendant company would be liable for 
such negligence, and the plaintiff would be entitled to recover. 

Again you are instructed that before you can return a verdict in 
favor of the plaintiff in this ease, you must be satisfied by a fair pre¬ 
ponderance of the evidence, that there was relation of cause and 
crrect between the injuries sustained by the plaintiff’s intestate, John 
Carmody, and the malady which resulted in his death, or that the in¬ 
juries which were received by said Carmodv set in motion, 
’)•) aggravated, or in some way made efficient as the cause of 
death, a disease which, in the absence of the injuries, would 
not have produced death. That is another way of stating practically 
v hat T have already said. 

In other words, Gentlemen, the declaration charges that there was 
the relation of cause and effect between the injury inflicted upon 
the decedent and his death. In other words, that the injury 
sustained by him was the cause of his death. Now, you must find 
that the relation existed, and you must find it from the weight of the 
evidence; otherwise your verdict should be for the defendant, but 
if vou so find, vour verdict is to be for the plaintiff. 

Again, if you find from a preponderance of the evidence that the 

9 n La m dv death was caused by the injuries received by 
him when struck by the defendant’s car on May 31, 1912, that would 
not of itself entitle the plaintiff to recover in this case; the ground 
on which the plaintiff claims to recover against the defendant is 
negligence on the part of its employees in managing the car at the 
time of the accident to said Carmody; to entitle the plaintiff to a 
verdict, the burden is upon her to prove, by a clear preponderance 
of the evidence, that the accident was occasioned by the negligence 
of one or more of the employees of the defendant in the manage¬ 
ment of its car. There is no presumption or inference of negligence 
on the part of the defendant arising from the mere happening of 
the accident, but it must be proved by other evidence to the satis¬ 
faction of the jury, and if this has not been done, the verdict should 
be for the defendant. I have said that so often in other cases that 
you will understand it. You cannot infer negligence from the 
mere happening of the accident. 

So, too, if you find from the preponderance of the evidence, gentle¬ 
men, that the defendant’s car was, on the occasion in question, negli¬ 
gently operated, and that the plaintiff’s intestate John Carmody was 
also at the time and place in question negligent in that he failed 
to exercise the care of a reasonably prudent person for his own safety 
when about to cross and in the act of crossing a street railway track, 
and that such negligence of the said Carmody also directly con¬ 
tributed to the happening of the accident, then your verdict must be 
for the defendant. In other words, if you find from the evi- 
66 dence that the injuries were the result of mutual negligence 
of the parties, plaintiff would not be entitled to recover, be¬ 
cause you cannot apportion the fault between the parties. 

The Court further instructs you, as a matter of law, that on the 
occasion in question, and at the time and place in question, the 
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defendant’s motorman operating this car had a right to presume 
that the plaintiff’s intestate John Carmody was in the full posses- 
sion of his senses, and would appreciate his danger in going upon 
t e track and would act with discretion, and that the said moto man 
had the right to operate his car with that presumption in mind. 

i ou must not misunderstand that, gentlemen. The Court does 
not mean to say to you that the whole duty here was thrown upon 
Carmody, who had just alighted from a car, as he had a right to do 
and had a right to cross the tracks of the Company, in order to 
reach his home. There was no other way for him to go, but it was 
ms duty to exercise due care and caution in approaching the tracks 
of the company, for his own safety, as it was the duty of the mo¬ 
torman and those in charge of that car, to exercise due care and 
caution in both instances—care and caution such as a reasonable 
person or persons would or should exercise under like circumstances. 
It was the duty of the motorman in handling that car to exercise 
leasonable care and caution in running his car over this track so 
as not to be negligent on his part in running down anyone or hurt¬ 
ing them. This is perhaps brought out a little more definitely in 
the next instruction which I will give you, which is this: 

The uourt instructs you. as a matter of law, that on the occasion 
\n question, the duty to use such care as would be exercised by an 
ordinanlv prudent person under the circumstances detailed in tnc 
evidence was reciprocal on the part of the plaintiff’s intestate, John 
Carmody, and the motorman of the defendant’s car. While it was 
the duty of the motorman of the car to keep a reasonable lookout 
ahead for persons and vehicles on or about to cross the tracks, and 
to run his car at a lawful rate of speed and to keep his car under 
reasonable control, that he might prevent injuring them, neverthe¬ 
less, it was likewise the duty of Oarmody not to negligently go upon 
the track in front of an approaching car, at such a distance as 
would render it dangerous to an ordinarily prudent person 
o7 or likely that he would be struck; and you are further in¬ 
structed that if you shall find from the evidence that Car¬ 
mody failed to exercise such care, and that such negligence con- 
trvbuted to bring about the accident in question, then, even if you 
shall find that the motorman of the said car was also negligent 
your verdict should be for the defendant, provided the motorman 
could not stop his car by the exercise of reasonable care and caution, 
after seeing Carmody, or by the exercise of reasonable care could 
have seen him.” 

Now, gentlemen, if you believe from the evidence that at the 
time plaintiff’s intestate was injured the car of the defendant street 
railway company was being run at a greater rate of speed than that 
prohibited by the speed regulations in force at that time in the 
District of Columbia, you are instructed as a matter of law that such 
excessive speed was in violation of the law and constituted negli¬ 
gence on the part of said defendant street railway company; and if 
you further find that this said negligence, and the injuries thereby 
inflicted upon said plaintiff’s intestate directly, efficiently and proxi- 
mately caused his death thereafter, then your verdict must be for 
the plaintiff. Likewise you are instructed that even though you 
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shall find that the plaintiffs intestate was guilty of contributory 
negligence in attempting to cross in front of defendant’s approach¬ 
ing car, yet if you believe, notwithstanding such contributory negli¬ 
gence, that the niotorman could have avoided the accident by the 
exercise of reasonable care, and that his failure to exercise such care 

.'V'* tif prox l imat ® cause t,le accident, then you are instructed 

i f C i° nt, ? bu ‘P ry , !®, gll « e ! ue of the Plaintiffs intestate is not 
of itself a bar to plaintiff’s right to recover. That is the doctrine of 

,. *asl chance, as it is so known, and that means that even if the 
plaintiff were negligent in going upon the defendant’s tracks, in 
tins particular place, yet, if the niotorman saw him in time to have 
avoided the accident or by the exercise of reasonable care and cau- 

*,®J?, on . *“! pal V co , Lll S 1 h , ave ^n him in time to have avoided the 
accident, then the defendant company would be liable for injuries 
resulting to the decedent, and will 1* liable in this case, providing 
of course, likewise, that you are satisfied that the deceased came to 
Ins-death as the result of the injuries he thus received. 
t x 8 en * 1 ® nlen , you have listened very patiently to what 
, J “? ve . thu f, far sa 'd- As you have listened very patiently 
and attentively, allow me to suggest as to the testimony that has 
been given to you from the witness stand in the last few days bc- 
lore 1 come to the question of damages, to say a word or two in re- 
gard to expert testimony. 

There has been, in addition to the testimony bearing upon the 
ficcident itself, the testimony of witnesses, certain physicians, who 
participated in the autopsy. They have testified as to the condi¬ 
tions which were disclosed by that testimony, and they have testified 
as to what they observed, and given you what their opinion was as 
to the cause of the death. Another class of witnesses has come be¬ 
fore you, to whom hypothetical questions have been put, involving 
the facts of the case and they have been asked to give you their 
opinion as to the cause of this man’s death, assuming that the facts 
were as stated in the questions themselves. So, these witnesses are 
called and produced here, not to swear to facts observed by them 
except those who participated in the autopsy, but to express their 
opinion as to the effect of those facts detailed by others. 

Now, you occupy somewhat the same position as the so-called ex¬ 
perts and doctors who have based their testimony upon certain ques¬ 
tions purporting to set out the essentials of the case, and have given 
their honest opinion upon them. You, as jurors, have the facte of 
this case before you and you, too, are called upon to give your 
opinion of these same facts and other facts, if there be other facts 
and circumstances, than those not included in the questions put to 
the other doctors. 

It is for you to determine first whether this man was injured as 
the result of negligence of the defendant companv, or whether the 
negligence resulted from the mutual fault of both parties. If you 
find the injuries resulted from the negligence of the defendant com¬ 
pany, the next question is to determine whether he died from those 


injuries. 

If you find he did die from those injuries, then you will find 
for the plaintiff, and if you find that he did not, the~ verdict must 
be for the defendant. 
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Now, it is your duty, of course, to carefully weigh and consider 
the testimony of these expert witnesses and doctors. They 
59 are put upon the stand not to testify as to the facts, but to 
draw their conclusions as men learned in the science, as to 
whether those facts established would cause death. You may re¬ 
ceive those opinions as safely guiding you to a right conclusion, or 
you may disregard their evidence if you deem the conclusions they 
have reached are unreasonable in the light of the facts and circum¬ 
stances of the case. You will weigh and consider the evidence, as 
you weigh the evidence of other witnesses, and so while you are not 
bound to accept the opinions of the experts, and are not concluded 
by them, yet such opinions are entitled to your careful consideration 
and are entitled to receive such weight as, in view of all the circum¬ 
stances reasonably attach or belong to their opinions. 

If your verdict should be for the defendant, of course, the ques¬ 
tion of damage will not present itself to your minds, but if you find 
for the plaintiff, then you will take up the question of damage, and 
upon that point, as giving you the rule that will guide you, the 
Court instructs you that if you find for the plaintiff, in assessing the 
damages, you should fake into consideration the age of said plain¬ 
tiff’s intestate, his health, strength and his capacity to earn money, 
as disclosed by the evidence, the dependence of his sisters, who are 
his next of kin, if you find they were dependent upon said plaintiff’s 
intestate, their ages respectively, and determine how much these next 
of kin probably lost by said plaintiff’s intestate’s death, which would 
be such an amount as said next of kin had a reasonable expectation 
of receiving from the deceased while he was living, if he had not 
been killed; but there can be no recovery in this suit for the pain 
and suffering which plaintiff’s intestate, John Carmody, sustained 
as a result of the injuries received in the accident in question, nor 
can there be any recovery for his loss of time, or medical expenses 
incurred by him. This suit is only for damages, resulting from 
said Carmodv’s death, that is, to the next of kin. So, the damages 
in this case, in the event of a verdict for the plaintiff, must be lim¬ 
ited tc such financial aid and assistance as under all the evidence 
you may find the sisters of the deceased would probably have re¬ 
ceived from him had he lived. And in arriving at the measure of 
damages, in the event you find for the plaintiff, you should 
60 take into consideration the said Carmody’s physical condition 
as developed by the autopsy, as you find it to be shown by 
the evidence, and determine whether it was probable that he would 
have lived for any considrable time longer that he actually did live, 
even had there been no accident; in arriving at the loss, if any, 
resulting to the sisters of the said Carmody, on his death, you will 
consider his age, his physical condition, and all the other circum¬ 
stances shown to you by the evidence. 

Mr. Hogan: May I interrupt your Honor just a moment to ask 
that your Honor, before you conclude, read our prayer No. 3? 

Mr. Mather: May I ask whether the prayer was allowed, be¬ 
cause it was refused this morning? 

The Court: Yes; I had intended to give it to the jury. 

6—2733a 
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lo which ruling of the Court exception was taken and the same 
was duly noted by the Court upon its minutes. 

1 he Court : \ ou are instructed, gentlemen, as a matter of law, 
that if you find that the plaintiff in this case has failed to call and 
examine as a witness any person who has knowledge of material 
matters at issue in the case, the fact that plaintiff has so failed to 
call and examine such witness, creates the presumption that the 
testimony, if produced, would be unfavorable to the plaintiff’s case. 

Now, you are not to carry that instruction beyond what it means. 
You will have a right to assume that the testimony of such a wit¬ 
ness, if called, w*ould be unfavorable to the plaintiff. You have no 
right to assume that it would have been conclusive of the case, and 
that it would have ended the matter. You have only the right to 
assume it would have been unfavorable to the plaintiff, and for that 
reason he was not called; and likewise the plaintiff had the right to 
avail herself of Section 1073 of the Code, which does not allow the 
family physician to be called by the defendant as a witness in the 
case. It was her privilege to refuse to allow him to testify, but that 
fact is not, in the judgment of the Court, sufficient to exclude or 
prevent you from applying the rule that 1 have just given to that 
witness as well as any other witnesses. 

Now, gentlemen, you have listened very patiently to the testimony 
in the case, and l am sure when you retire to the jury room that you 
are not going to allow any bias or prejudice to play any part 
61 in reaching your verdict. It is your duty to carefully weigh 
and consider this testimony in the light of the circumstances 
an 4 1° confer honestly and sincerely for the purpose of 

arriving at the truth, and giving due consideration to the opinion 
of your fellow-jurors as to their recollections of the testimony, as 
well — your own, so that you may arrive at a verdict that will, in 
your judgment and under your oaths, present the truth of this 
issue. 

1 think that, gentlemen, is all that I want to say. You may retire 
to your room. Here is the declaration, (Handing declaration to the 
jury), and you will select one of your number as foreman to report 
your verdict. 

Mr. Mather: I desire to renew’ my exceptions already taken. 

The Court : All the exceptions will be preserved to you. 

And thereupon after each and all of the exceptions were duly 
taken, as aforesaid, and entered upon the minutes of the court before 
verdict given, and before jury retired, counsel for plaintiff then 
and there prayed the court to sign and seal her Bill of Exceptions, 
and at the request of said counsel for the plaintiff the same is ac¬ 
cordingly signed and made a part of the record in this case nunc 
pro tunc, this 16th day of July, 1914. 

THOS. H. ANDERSON, Justice . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2733. Ellen Carmodv, adm’x, &c., appellant, vs. Capital Traction 
Company, a corporation. Court of Appeals, District of Columbia. 
Filed Jul- 31, 1914. Henry W. Hodges, clerk. 
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MOTION. 

Now comes appellant, Ellen Carmody, administratrix 
of the estate of John Carmody, deceased, and moves the 
court to grant a re-hearing of her case, or give her case 
renewed consideration, for the reasons set forth in brief 
herewith filed in support hereof. 
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Richard J. Downey, 
Attorneys for Appellant. 
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Ellen Carmody, Administratrix of the 
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poration. 


V No. 2733. 


BRIEF IN SUPPORT OF MOTION. 

The point upon which re-consideration is asked, is: 

1. Did the law claimed privilege, under Sec. 1073 of 
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the Code, raise a presumption self-destructive against its 
use? 

Considering the policy which gave birth to the rule of 
“ privilege ”; viewed in the light of common sense and 
reason; squared with the rulings of the Federal courts, 
as laid down in guiding principle in the Durkee case 
(147 Fed. 99, 101), but one answer can be made to the 
question on its merits, and that in favor of plaintiff, for 
no statute would grant a privilege for the purpose of 
destroying its user. 

This court, however, passes by this, the real question 
in the case, because, as is said, plaintiff had not obeyed 
the directions of judicial behest, or the command of its 
Rule V, section 3, as follows: 

“ In no case will this court decide any point or 
question that was not fairly presented for decision 
by the court below.” * * * 

The rule is a good one, made necessary for the protec¬ 
tion of the trial court; and its promulgation is no more 
than declaratory of the judicial enactment contained in 
the decisions of the Supreme Court of the United States, 
and this court. 

The rule, however, like any other rule, is to be obeyed 
to its reasonable intendment only, and must be considered 
always in the light of its practical application throughout 
nisi prius trials. 

A glance at the Record (R. 23) shows that when Dr. 
Holden was produced by the defendant and offered as a 
witness, his testimony was objected to specifically upon 
the ground that such testimony was privileged under our 
statute. 

The learned trial court sustained the objection and Dr. 
Holden, who was plaintiff’s intestate’s family physician, 
was withdrawn from the stand and not allowed to testify. 
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Defendant’s instruction No. 3, allowing the presump¬ 
tion to be raised against plaintiff, while general in form 
and correct in principle, as applied to the ordinary case 
where evidence has been suppressed, was certainly error 
when applied to the suppression of Dr. Holden’s testi¬ 
mony, privileged as it was held to be under our statute. 

That the instruction did apply to the testimony of Dr. 
Holden, and none other—for the Record not only dis¬ 
closes the fact, but there w f as no one other that it could 
possibly apply to—is made very plain in the light of the 
language of the learned trial justice as used in his charge. 

It was said (R. 42): 

“You will have a right to assume that the testi¬ 
mony of such a witness , if called, would be unfavor¬ 
able to the plaintiff. You have no right to assume 
that it would have been conclusive of the case, and 
that it would have ended the matter. You have 
only the right to assume it would have been un¬ 
favorable to the plaintiff, and for that reason he was 
not called; and likewise plaintiff had the right to 
avail herself of Sec . 1073 of the Code , which does not 
allow the family physician to he called by the defend - 
ant as a witness in the case . It was her privilege to 
refuse to allow him to testify, but that fact is not, in 
the judgment of the court, sufficient to exclude or 
prevent you from applying the rule that I have just 
given , to that witness , as well as any other witnesses.” 

It should be noted that the references throughout the 
above excerpt from the trial court’s charge, as raising 
this presumption, covers the testimony of but one witness. 

The learned trial justice recognized the correctness of 
the principle, as embodied in said defendant’s instruction, 
but erroneously applied it to the particular witness, Dr. 
Holden, and then went on to say, as justifying the appli¬ 
cation of the principle of law to this witness, that the 
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“ rule that I have just given ” applies as well “ to that 
witness ” (Dr. Ilolden) “ as well as any other witnesses.” 
In other words, the statute, although it afforded- the 
“ privilege,” did not protect against the “ presumption,” 
for the family physician was on a parity with “ any other 
witnesses ” in this respect. 

The trial court’s references, to applying the rule to Dr. 
Holden “as well as any other witnesses,” was only by 
way of contrast, for the purpose of putting Dr. Holden 
on the same footing as any other witness; not as applying 
to the testimony of any other witnesses, whose testimony 
had been suppressed, because there were none, and the 
Record evidences the fact. 

That the trial court was fully apprised of the grounds 
upon which plaintiff’s objection to the granting of this 
instruction was based, is clearly shown by the Record. 

In the first place, the Record shows that the grounds 
of objection to Dr. Holden’s testimony were fully stated 
(R. 23). 

In the second place, the Record shows that defendant’s 
prayer in question had earlier been passed upon by the 
court, and adversely to its admission (R. 41). 

Lastly, while only the word “exception” seems to 
have been used (R. 42), it must be remembered that this 
occurred in the middle of the court’s charge, after a 
change had taken place in the mind of the court from the 
time when the law in the case had first been settled 
(which this court knows only takes place after full argu¬ 
ment), and after the trial court had been fully apprised 
of the ground of objection thereto (as has already been 
seen from its own language); and as this court is fully 
aware, in all nisi prius trials, it is not only disconcerting 
and irritating to court and jury to have counsel con¬ 
stantly iterating and reiterating objection, the grounds 
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therefor, and argument in support thereof,—all of which 
already has been advanced and ruled upon by the trial 
court—but it would be impracticable, at certain stages of 
the conduct of a case, to thus hinder the orderly disposi¬ 
tion of such trials. 

In the opinion rendered in this case, after quoting from 
the Record, pp. 41 and 42, this court, in speaking to the 
point, said: 

“ It will be observed that exception was only pre¬ 
served to the giving of that portion of the above 
instructions which was requested by counsel for 
plaintiff ”; 

whereas, exception was certainly preserved to the grant¬ 
ing of defendant’s instruction No. 3 in identically the 
same manner as exception was saved to any of plaintiff’s 
refused, or defendant’s granted, instructions (R. 34, 35, 
41, 42). 

It was further said: 

“ It is settled law in this jurisdiction that a mere 
exception, which fails to clearly point out to the trial 
court the ground of objection, and the particular 
portion of an instruction to which objection is 
directed, is insufficient, and can not be made the 
basis of a proper assignment of error on appeal.” 

whereas, Rule V, section 3, goes no farther than to say: 
“ In no case will this court decide any point or question 
that was not fairly presented for decision by the court 
below,” and none of the authorities cited to the point 
exceed in this requirement. It is therefore earnestly 
insisted that where it appears that the purpose for the 
rule has been fulfilled, and the trial court has a full and 
complete understanding of the grounds in opposition to 
the ruling covered by the exception,—whether the same 
be actually noted of record or not,—it should suffice. 
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As necessity to apprise the trial court alone compels the 
enforcement of the rule, why should an appellate court, 
in its endeavor to do substantial justice as between the 
parties litigant upon the merits of any given case, seek 
to force a situation already existing? 

In other words, why should any court of justice compel 
notice of record, when the Record itself discloses such 
notice was actually enjoyed and was being acted upon? 

Also was it said: 

“The prayer requested was a proper one, re¬ 
lating generally to the whole case. If counsel 
objected to it as including within its general scope 
the suppression of the testimony of the family phy¬ 
sician, he should have so stated, and not relied upon 
a general exception, which was not made to a ruling 

of the court upon either a general or special objec- 1 

tion J 

whereas, the prayer, while general in form, was specific 
when applied to the suppression of Dr. Holden’s testi¬ 
mony, as was the case, for there was no further or other * 

testimony to which it could be hold to apply. The testi- , 

mony relating to the autopsy was sought to be kept out, 
it is true, but it was allowed in, and once in, it could ^ 

not give rise to the presumption which applied only to * 

testimony that could have been produced and was sup¬ 
pressed, viz: Dr. Holden’s testimony. * 

Likewise was it said: < 


No objection whatever was interposed to the 
granting of defendant’s prayer. Counsel for defend¬ 
ant (plaintiff) asked the trial justice if he had 
deckled to grant the prayer which he had refused in 
the morning, to which the court replied in the affirm- 
ati'e, and, without any objection whatever, calling 
for a ruling, counsel for plaintiff excepted. Not 
only was the prayer general, but the court in the 
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modified instruction, to which no objection or excep¬ 
tion whatever was made, indicated that the rule 
stated in the prayer was intended to apply, not only 
• to the family physician, but as well “ to any other 
witnesses,” implying clearly that there were other 
witnesses and other testimony within the scope of 
the prayer. This implication is amply supported by 
the record; 

whereas, the prayer itself, when offered for the purpose 
of raising the presumption against plaintiff for suppress¬ 
ing under the Statute Dr. Holden’s testimony, bears the 
trial court’s own handwriting as to exception to its allow¬ 
ance having been duly noted, as appears more particularly 
from the affidavit of Mr. Mather, one of counsel for 
plaintiff, herewith attached and asked to be considered 
as a part of this Brief. 

While it is true no objection appears to have been 
noted of record at the particular part of the trial court’s 
charge when the exception was noted, yet it is apparent 
from the Record that prior thereto the objection had been 
carefully brought to the court’s attention, and that the 
court had a full understanding and appreciation thereof, 
and acted in conformity therewith (R. 23, 41, 42). 

We have already seen that the prayer in question was 
not “ general ” in its application to the case; for although 
general in form, in its application it was specific, and 
necessarily had to be, as the suppression of Dr. Holden’s 
testimony was the only testimony which could raise the 
presumption. Then, too, the “ modified instruction” 
referred to by this court, is the trial court’s explanation 
and justification for applying the rule of presumption to 
the suppression of Dr. Holden’s testimony, even under 
the Statute. 

There were no other witnesses in the case, offered by 
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either the one side or the other, whose testimony was 
suppressed within or without the Statute. 

There was no other testimony “ within the scope of the 
prayer.” 

The Record substantiates these assertions. 

That the learned trial justice knew and fully appre¬ 
ciated the ground of plaintiff’s objection to the raising of 
the presumption is shown not only by the language of his 
charge, subsequent to the granting of the special instruc¬ 
tion complained of, but as well by the fact that earlier 
this same prayer had been refused, and it was only after 
long and careful consideration that the earlier impressed 
insistence of defendant’s counsel, as to its admissibility, 
was finally yielded to. 

Inasmuch, therefore, as the Rule of requirement upon 
which this case has already been decided was subserved 
in its every practical purpose, and in view of the fact 
that a grievous wrong was inflicted upon plaintiff by the 
learned trial court in allowing the presumption to arise 
against the spirit and purpose of our statute; considering 
that courts, above all things else, are created for the 
righting of wrongs, and in admitting that the voice of 
this court is final, and the loss of plaintiff irreparable, if 
the letter of the Rule in question still be enforced in viola¬ 
tion of the spirit which has been lived up to in its every 
intendment; it is asked, and yet asked again, that this 
court will carefully consider plaintiff’s motion, and grant 
what it prays, even though such a course lead to the 
reversal of its prior expressed opinion. 

This, because, pride of opinion expressed, is, as it 
should be, always subservient to pride of right done and 
wrong redressed. 

Leonard J. Mather, 
Richard J. Downey, 
Attorneys for Appellant. 


IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

October Term, 1914. 

Ellen Carmody, Administratrix of the 
Estate of John Carmody, Appellant , 

v. 

Capital Traction Company. 

District of Columbia, to wit: 

Leonard J. Mather on oath says he is one of coun¬ 
sel for the appellant (plaintiff) in the above captioned 
case; that he has this 15th day of March, 1915, examined 
the original papers in the case below (the same being 
Law No. 55,541, Supreme Court, D. C.) and finds that 
all the instructions offered by the defendant were type¬ 
written, were offered by the defendant at the same time, 
and bore the handwriting of the trial justice in denoting 
acceptance or refusal thereof; that defendant's instruction 
No. 3 bore at first in the handwriting of the said justice 
the word “Refused," and later this word “Refused" 
was erased by strokes of the pen covering the same, and 
the prayer was later marked as follows: 

“GRANTED 

EXCEPTION." 

Affiant further says that the discussion had over the 
granting or refusing of this said prayer occurred in the 
first instance in the forenoon of the day when the trial 
justice marked it as “Refused"; and it was not until 
the afternoon of the same day, during the progress of the 
Charge, that the court indicated to affiant his change of 
mind in connection with the granting of this instruction. 

Leonard J. Mather. 

Subscribed and sworn to before me this 15th day of 
March, 1915. Janet W. Lake, 

[seal] Notary Public , D. C. 
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